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ALENJOHANNES SALERIAN
a/k/a ALLEN JOHANNES SALERIAN

SUPERSED IN G IND ICTM ENT

INTRODUCTION

The Grand JIG  charges that:

1. Title 21, United States Code, Secdon 812 establishes five schedules of conttolled

substances. Speciûc fmdings are required fot a drug to be placed within each schedule.

a. Schedule 1 conttolled substances, as defmed in 21 U.S.C. j 8129$(1), ate

dtaags or other substances havlg <<a llkh potendal for abusey'' and for wlaich thete is <<no

curtently accepted medical use in tzea% ent in the United States.''

b. Schedule 11 conttolled substances, as defmed in 21 U.S.C. j 8129$(2), ate

dn.gs or other substances with <<a high potendal for abuse,'' d<a clzrrently accepted medical

use in tteatment in the United States or a cturently accepted m edical use with severe

restricdonsy'' and abuse of wlzich ffm ay lead to severe psychological or physical dependence.''

Schedule 11l conttolled substances, as defmed in 21 U.S.C. j 812$)(3), are

drugs or other substances with (<a potendal for abuse less than the clmlgs or other substances

in schedules I and 11,'' <<a clzttently accepted m edical use in treatm ent in the United States,''
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and abuse of which ffmay lead to moderate or low physical dependence or hkh psychological

dependence.''

Schedule IV controlled substances, as defmed in 21 U.S.C. j 8129$/), are

drugs or other substances with (<a 1ow potendal for abuse reladve to the clrugs or other

substances in schedule 111,'' << a currently accepted m edical use in trea% ent in the United

Statesy'' and abuse of which <fm ay lead to lim ited physical dependence ot psychological

dependence reladve to the drugs or other substances in schedule 111.''

2. Oxycodone is an opioid pain m edicadon and a Schedule 11 controlled substance. lt

is available in genetic fot.m  and undet btand nam es including Oxycondnl , Pezcocetl ,

Roxicodone*, Roxicet@, and Endocex . lt is avlilqble in shott-acting and extended-telease

form tzladons in dosages including 5 milligtams, 7.5 ' ' am s, 10 ' ' ams, 20 milligrams, 30

milligram s, 40 millir am s, and 80 milligtams.

M ethadone is an opioid pain medicadon and a Schedtzle 11 controlled substance. lt is

commonly used as a pain reh'ever or as a part of a dnlg addicdon detoxilkation and m aintenance

rogram . It is avatla' b1e irl tablets containing dosages of 5 ' ' am s, 10 milligram s, and 40P

milligtam s.

Addetall@ and Adderall XR* are brand-nam es of pharm aceudcal drugs contlining

amphetamine, a Schedule 11 conttolled substance. Adderalll and Adderall XR@ are stimulants

commonly used for the ttea% ent of Attendon Delicit Hyperacdvity Disorder (ADHD). Adderalll

is a short-acting form uladon available in dosages of 5 milligram s, 7.5 m illigram s, 10 milligram s, 12.5

milligzams, 15 m illigrams, 20 milligtams, and 30 ' ' am s. Adderall XR* is an extended-release

formuladon avatl' able in dosages of 5 milligtam s, 10 milligtam s, 15 milligrams, 20 m illigrams, 25

milligram s, and 30 milligtams.
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5. Opana* and Opana ER@ ate semi-synthedc opioid pain medicadons consisdng of

oxym om hone, a Schedule 11 controlled substance. Opana* is a short-acdng formlzladon available

in dosages of 5 milligram s and 10 m illigram s. Opana ER@ is an extended-release formuladon

available in dosages of 5 m illigtam s, 10 millis am s, 20 milligrams, 30 m illir ams, and 40 milligram s.

6. Vyu nse@ is a brand-name pharm aceudcal drug contlining lisdexam fetamine, a

Schedule 11 controlled substance. It is a stimulant commonly used fot the treatnent of ADHD .

Vyvanse@ is available itz dosages of 20 milligram s, 30 milligtams, 40 m illigrams, 50 milligram s, 60

milligrams, and 70 milligram s.

M ethylphenidate is a stimulant and a Schedule 11 controlled substance. lt is

comm only used to treat ADHD and narcolepsy. lt is available in generic form and under brand

nam es including Rit.alin* .

8. D exttoamphetxmine is sn amphetamine and a Schedule 11 conttolled substance. It is

comm only used to treat ADHD and nazcolepsy. It is avniloble in generic form and under brand

names including Dexedrine@ and Dexkostatl.

9. Fentanyl is a synthedc opioid and a Schedule 11 controlled substance. It is

com monly used for the trea% ent of pain and as an anesthesia. lt is available in the dosage form s of

lozenges, transdermal patches, and itjectable formlzladons. The ttansde- al patches ate available in

dosages ranging from 25 micrograms (mcgl to 300 micrograms (mcg).

Alprazolam  is a depressant and a Schedule IV conttolled substance. lt is part of the

benzodiazepine class of drugs.lt is commonly used for the treae ent of anxiety. lt is avall' able irl

generic form  and under the brand nam e Xanax* .

ALEN JOHANNES SALERIAN, a/k/a ALLEN JOHANNES SALERIAN

(TTSALERIAN'') is a medical doctot @I.D.) with a special in psycltiatty.

Umted Mates v. Salerian
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Between 2001 and 2010, SALERG N opetated the W ashitagton Centet for

Psyclaiatry located at 5225 W isconsin Avenue, N W , W ashington, D.C. In 2010, SALERM N

renamed his pracdce ff'l'he Salerian Centet for N etuoscience and Pain'' and moved the pracdce to

5028 W isconsin Avenue N W , W ashington, D .C.

13. G.S. is a Licensed Social Worker (LS.W.) whose pracdce was located in the

W ashington Centet fot Psychiatry and then The Salerian Centet for Nem oscience and Pain and who

rovided contract work for the centers.P

14. At the W ashington Center fot Psyclliatty and The Salerian Center for Nem oscience

and Pain, padents were idendfed as either psychiathc padents or pain m anagem ent by the color of

the fzes in which their charts were placed. Pain m anagement padents' ftles were maintained in a

blue flle jacket. Psycbiatric padents' ftles were maintained in a reen f2e jacket.

15. Dllring the time televant to tlais Indictment, offce fees for pain management

padents at the W ashington Center for Psychiatry and The Salerian Center for Nem oscience and Pain

were increased so that pain management patients were charged hk her fees for office visits than

psyclaiatric padents.. ln 2009, accotding to the pracdce's fee schedule, an <flnidal Assessm ent'' cost

$290, and tdMedicadon visits 10-15 minutes'' cost $155. There was no separate cost listed for pnin

naanagenxent padents.ln 2010, according to the ptacdce's fee schedule, the fee fot a new psycbiattic

paùent visit was $295, ffMedicadon Visits 10-15 minutes'' cost $160, and psychotherapy visits lasting

25-30 minutes cost $260. AII appoin% ents for pain management padents in 2010 cost $350. ln

2011, the fee fot a new psyclziatric padent visit was increased to $310 and subsequent oflice visits

cost $170. A new padent visit for a pnin management padent was increased in 2011 to $1000, and

the ffmontbly fee'' was incteased to $370.

United States v. Salerian
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16. D'.ting tim es relevant to tlais Indic% ent, pain managem ent padents at the

W ashington Center for Psyclaiatty and The Salerian Center for Neuroscience and Pain were

provided m aterials advising them monthly consultadons were tequired, either in person or via

telephone. Som e padents were advised orally that every second, third, and folzrth appointment

could be conducted via telephone or via live Intem et communicadon. Phone and Internet

consultadons were billed at the sam e rate as follow-up monthly offce visits. Following a phone ot

lntem et consultadon, prescripdons were either avnilnble for pick-up at the Center or were sent to

the padent or pharmacy.

CO UNT ONE

The Grand Jury chatges that:

The Introducdon is tealleged and incom orated by zeference.

On or about and between 2007 and April 5, 2012, in the W estern District of Virginia

and elsewhere, ALEN JOHANNES SALERIAN, a/k/a ALLEN JOHANNES SALERIAN,

knowingly conspired with persons known and unknown to the Grand Jury, to unlawfully distribute

and dispense and cause the intendonal and unlawful distribudon and dispensing of Oxycondn@ ,

oxycodone, methadone, Opana ER* (oxymomhone), and fentanyl, all Schedule 11 conttolled

substances, without a legifimate medical ptupose and beyond the bounds of medical practke, to

individuals Snown to the grand juryl, whose padents ftles were color-coded to indicate they were

pain management padents at the Wasbington Center for Psyclaiatry and/or The Salerian Center for

Nemoscience and Pnin, in violadon of Title 21, United States Code, Secdon 841(a)(1).

AII in violadon of Title 21, United States Code, Secdons 846 and 841>)(1)(C).

COUNTS > 0 - ONE HUNDRED FORW  FOUR

The Grand Jury chatges that:
United States v. Salerian
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The Introducdon is tealleged and incom otated by tefetence.

On or about the dates set forth below, in the W estern District of Vitginia and

elsewhere, ALEN JOHANNES SALERIAN, a/k/a ALLENJOHANNES SALERIAN

(<<SAI,ERIAN''I, knowingly, intendonally and unlawfully disttibuted and dispensed and caused the

intendonal and unlawful distribuùon and dispensing of the below-listed schedule 11 controlled

substances, without a legitimate medical pum ose and beyond tlae bounds of m edical pxacdce, to the

individuals Snown to the grand jutyl set forth below:

COUN T DATE # of PILLS CO N TROLLED SUBSTAN CE IN D IVIDUAL

2 10/8/2009 120 Ovcone  80 nag B.J.
3 10/8/2009 180 maediadone 10 oag B.J.
4 10/30/2009 120 OeconO  80 mag B.J.
5 10/30/2009 180 meiadone 10 mg B.J.
6 6/29/2010 150 Oecone  80 mg B.J.
7 6/29/2010 180 maediadone 10 nag B.J.
8 7/27/2010 150 OeconM  80 oag B.J.
9 7/27/2010 90 oxycodone 30 mg B.J.
10 7/27/2010 180 naedNadone 10 nag B.J.
11 5/10/2010 90 Ovcono  40 mg B.h4.
12 5/10/2010 90 meiadone 10 mg B.h4.
13 6/8/2010 90 Oecone  40 mg B.à4.
14 6/8/2010 90 saedbadone 10 mg B.ht
15 7/6/2010 90 Oxycone  40 nag B.h4.
16 7/6/2010 120 oaedbadone 10 mg B.h4.
17 7/12/2010 90 OxyconG  40 nag B.à4.
18 8/4/2010 90 Oecone  40 mg B.h4.
19 8/4/2010 90 maedàadone 10 mag B.ht
20 12/1/2010 240 oxycodone 30 mag B.A4.
21 12/1/2010 120 meiadone 10 mg B.àC
22 12/29/2010 330 oxycodone 30 nag B.h4.
23 12/29/2010 120 meiadone 10 mg B.à4.
24 3/31/2009 120 Ovcone  80 mg D.K.
25 3/31/2009 30 OeconO  40 mag D.K.
26 3/31/2009 240 maedNadone 10 mg D.K.
27 4/27/2009 120 Ov conG  80 nag D.K.

United J'/ZOJ v. Salerian
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COUNT DATE # of PILLS CONTROLLED SUBSTANCE INDIW DUAI.

28 4/27/2009 30 Ovcono  40 mag D.K.
29 4/27/2009 240 naedbadone 10 mag D.K.
30 6/18/2009 30 Ovcone  40 nag D.K.
31 6/18/2009 240 naediadone 10 nag D.K.
32 9/27/2010 195 oxycodone 30 mag D.K.
33 9/27/2010 195 oxycodone 30 nag D.K.
34 9/27/2010 240 maediadone 10 nag D.K.
35 11/1/2010 195 oxycodone 30 mag D.K.
36 11/1/2010 195 oxycodone 30 mag D.K.
37 11/1/2010 240 maedùadone 10 nag D.K.
38 11/23/2010 195 oxycodone 30 mg D.K.
39 11/23/2010 195 oxycodone 30 mag D.K.
40 11/23/2010 240 maedbadone 10 nag D.K.
41 12/13/2010 210 oxycodone 30 mg D.R.
42 12/13/2010 90 meiadone 10 mag D.R.
43 10/20/2010 300 oxycodone 30 nag E.B.
44 10/20/2010 150 meiadone 10 mg E.B.
45 2/15/2010 90 Ovcone  80 nag J.C.
46 2/15/2010 30 OeconG  40 mag J.C.
47 2/15/2010 120 maedNadone 10 mag J.C.
48 6/28/2010 90 Oocone  80 mag J.C.
49 6/28/2010 60 Oecone  40 mag J.C.
50 6/28/2010 270 maedNadone 10 mag J.C.
51 7/22/2010 90 Oxycono  80 mg J.C.
52 7/22/2010 60 Ovcone  40 nag J.C.
53 7/22/2010 270 maedkadone 10 mag J.C.
54 8/30/2010 90 OxyconO  80 mag J.C.
55 8/30/2010 60 Oecone  40 nag J.C.
56 8/30/2010 270 oaedbadone 10 mg J.C.
57 3/24/2010 120 OvconG  80 nag J.R.
58 3/24/2010 310 oaediadone 10 mg J.R.
59 4/13/2010 300 naedàadone 10 nag J.R.
60 4/14/2010 120 OxyconO  80 mg J.R.
61 4/14/2010 60 OvconG  40 nag J.R.
62 5/12/2010 120 OeconO  80 mag J.R.
63 5/12/2010 60 OvconG  40 nag J.R.
64 5/12/2010 300 maedbadone 10 mg J.R.
65 6/10/2010 120 Ovcone  80 nag J.R.
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COUNT DATE # of PII.I.S CONTROLLED SUBSTAN CE INDIW DUAI.

66 6/10/2010 60 Oecono  40 nag J.R.
67 6/10/2010 300 naedNadone 10 nag J.R.
68 8/30/2010 480 Ovcone  80 mg J.R.
69 8/30/2010 300 naedhadone 10 mg J.R.
70 9/27/2010 240 oxycodone 30 mg J.R.
71 9/27/2010 240 oxycodone 30 mag J.R.
72 12/1/2010 480 oxycodone 30 nag J.R.
73 12/1/2010 300 naedbadone 10 mg J.R.
74 12/23/2010 480 oxycodone 30 mag J.R.
75 12/23/2010 300 maedkadone 10 nag J.R.
76 2/2/2011 480 oxycodone 30 nag J.R.
77 2/2/2011 300 meiadone 10 mg J.R.
78 2/24/2011 480 oxycodone 30 mg J.R.
79 2/24/2011 300 meiadone 10 nag J.R.
80 12/20/2010 390 oxycodone 30 nag L.H.
81 12/20/2010 150 oaediadone 10 mg L.H.
82 1/18/2011 390 oxycodone 50 mg L.H.
83 1/18/2011 150 maedbadone 10 mag L.H.
84 2/15/2011 390 oxycodone 30 nag L.H.
85 2/15/2011 150 maediadone 10 nag L.H.
86 9/13/2010 90 OxyconO  80 nag ACJ.
87 9/13/2010 60 oxycodone 30 mag ACJ.
88 9/13/2010 120 maedbadone 10 nag ACJ.
89 9/30/2010 360 oxycodone 30 mg S4.J.
90 9/30/2010 120 maedbadone 10 mag ACJ.
91 10/1/2010 360 oxycodone 30 nag A4.J.
92 10/1/2010 120 meiadone 10 mag A4.J.
93 10/29/2010 360 oxycodone 30 mag ACJ.
94 10/29/2010 120 oaediadone 10 nag A4.J.
95 6/18/2010 90 Oecone  80 nag h4.L.2
96 6/18/2010 60 Ovcone  40 mg 54.L.2
97 6/18/2010 120 oaedbadone 10 mg h1.L.2
98 7/16/2010 90 Oecone  80 oag h4.L.2
99 7/16/2010 60 OvconO  40 mag h4.L.2
100 7/16/2010 120 oaedNadone 10 nag h4.L.2
101 9/20/2010 360 oxycodone 30 rag h1.L.2
102 9/20/2010 120 naedbadone 10 nag A4.L.2
103 7/6/2010 60 OxyconG  40 mag P.h4.

United States v. Jtz/Trzr
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COUN T DATE # of PILLS CON TRO LLED SUBSTAN CE IN D IVID U AI.

104 7/6/2010 280 oxycodone 30 mg P.AC
105 7/6/2010 210 oaedàadone 10 nag P.5C
106 9/22/2010 360 oxycodone 30 mag P.hC
107 9/22/2010 210 raedNadone 10 mag P.hC
108 10/12/2010 360 oxycodone 30 nag P.h4.
109 10/12/2010 270 maedbadone 10 nag P.A4.
110 2/5/2010 90 Ovcone  80 nag R.A4.
111 2/5/2010 150 maediudone 10 mag R.h4.
112 5/31/2010 90 OxyconG  80 mag R.àC
113 5/31/2010 120 naedhadone 10 mg R.h4.
114 6/30/2010 90 OvconG 80 nag R.hC
115 6/30/2010 120 mae6badone 10 mag R.h4.
116 1/13/2010 150 Oecono  80 mag R.O.
117 1/13/2010 180 maedNadone 10 mag R.O.
118 2/3/2010 150 Oecone  80 nag R.O.
119 2/3/2010 180 naedbadone 10 nag R.O.
120 3/22/2010 150 Oecono  80 nag R.O.
121 3/22/2010 180 meladone 10 nag R.O.
122 6/7/2010 150 OvconG  80 mag R.O.
123 6/7/2010 180 naediadone 10 nag R.O.
124 7/5/2010 150 OeconG  80 mag R.O.
125 7/5/2010 180 meiadone 10 mag R.O.
126 8/18/2010 150 OxyconG  80 nag R.O.
127 10/7/2010 210 oxycodone 30 mg R.O.
128 10/7/2010 210 oxycodone 30 mag R.O.
129 10/7/2010 240 naedNadone 10 nag R.O.
130 11/1/2010 240 oxycodone 30 mg R.O.
131 11/1/2010 240 oxycodone 30 mag R.O.
132 11/1/2010 240 naedbadone 10 nag R.O.
133 11/30/2010 240 oxycodone 30 mg R.O.
134 11/30/2010 240 oxycodone 30 nag R.O.
135 11/30/2010 240 maedNadone 10 mag R.O.
136 1/13/2012 55 Opana ER 20 mg R.R.
137 7/17/2010 120 Oecono  80 mag S.H.
138 7/17/2010 120 Oecone  40 nag S.H.
139 7/17/2010 150 oaedNadone 10 mag S.H.
140 7/30/2010 120 Ov cono  80 mg S.H.
141 7/30/2010 60 Ov cone  40 mag S.H.
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COUNT DATE # of PILLS CONYROLLED SUBSTAN CE INDIVIDUAL

142 7/30/2010 150 methadone 10 mg S.H.
143 10/19/2010 450 oxycodone 30 mg S.H.
144 10/19/2010 150 methadone 10 mg S.H.

On or about the dates set forth above, SALERIAN caused the above listed

prescriptions to be sent to locadons within the W estern Disttict of Virgml' 'a.

AII in violadon of Title 21, United States Code, Secdons 841(a)(1) and 841(b)(1)(C).

N OTICE OF FORFEITURE

Upon convicdon of one ot m ore of the felony offenses alleged in this lndic% ent,

the defendant slmll fotfeit to the Uited States:

any property consdtudng, or derived from , any proceeds obtnined, directly or
indirectly, as a result of said offenses, pmsuant to 21 U.S.C. j 853(a)(1); and

b. any property used, or intended to be used, in any manner or part, to comm it,
or to facilitate the commission of said offenses, pursuant to 21 U.S.C. j
853(a)(2).

2. The ptoperty to be forfeited to the United States includes but is not limited to the

following property:

Money Judgment

A sl'm of United States currency to be determined, all interest and proceeds
ttaceable thereto, in that such sllm in aggregate was obtnined ditectly or
inditectly as a result of said offenses or is ttaceable to such propettp

Specifc M sets

The Salerian Center for Nem oscience and Pain;

ii. M edical license num ber M D7561, issued by the D isttict of Columbia Health
Professional Licensing Adm inistradon on October 10, 1974, with a cttrrent
expiradon date of February 28, 2013;

111. Drug Enfotcement Arlministtaùon Physician Registradon N umber
F513436539

2009 BM W , VlN W 8.AW 1,1359913X23877;
United States v. Salerian
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2011 Honda Civic, VIN 19M 74117888E0018689

vi. 2011 Mazda 3, VIN JM1BL1W68B1364648;

vii. Funds seized from  Bank of Am erica account X9312, in the

approximate sum of $118,885.97;

0 . Funds seized from Bank of Am erica account * V9024, in the

approximate mzm of $13,113.16; and

1. Funds seized from Bank of America account 4949, in the
apptoximate sum of $35,013.93.

If any of the above-described forfeitable ptoperty, as a restzlt of an act or omission of3.

the defendant:

cannot be located upon the exercise of due dtllg' ' ence;

b. has been transferred or sold to, or deposited with a third person;

has been placed beyond the jutisdicdon of the Court;

has been substandal diminished in value; or

has been comm ingled with other property which cannot be
subdivided without cliffcult;

it is the intent of the United States to seek forfeiture of any other property of the defendant up to

the value of the above-descdbed fotfeitable property, pursuant to 21 U.S.C. j 853t$, including but

not limited to the assets described above.

A TRUE BII.,L, tlïis A</W  day of June, 2013.

* g7 Jz-  . W
Grand Jury ForepersonG

.

A
TIM OTH . HEAPHY
United States Attorney
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IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF VIRGINIA 

ABINGDON DIVISION 
 

UNITED STATES OF AMERICA )  
 )  
                             )     Case No. 1:13CR00017 
                     )  
v. )      OPINION AND ORDER 
 )  
ALEN JOHANNES SALERIAN,  ) 

) 
     By:  James P. Jones 
     United States District Judge 

  )       
                            Defendant. )  
 

Jennifer R. Bockhorst, Assistant United States Attorney, Abingdon, Virginia, 
for the United States; Glen Donath, Joshua G. Berman, and Jennifer Baker Loeb, 
Katten Muchin Rosenman LLP, Washington, D.C., for Defendant.   

 
The defendant, Alen Johannes Salerian, has moved to dismiss the criminal 

charges pending against him.  The defendant argues that because he is not mentally 

competent to stand trial, and there is no realistic prospect that he will become fit to 

stand trial, that the Indictment should be dismissed.  The government opposes the 

motion because of the serious nature of the charges and because the relevant 

statutory language does not require dismissal.  For the following reasons, I will 

grant the defendant’s motion and dismiss the charges without prejudice.  
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-2- 
 

I. 

 The defendant, now 68 years old, was a psychiatrist who practiced for many 

years in Washington, D.C.  He was indicted in this court on April 16, 2013, 

charging him with unlawfully distributing controlled substances and conspiring to 

commit the same offense.  See 21 U.S.C. §§ 841(a), 846.  These charges stemmed 

from allegations that as a pain management specialist he unlawfully prescribed 

various drugs to persons in this judicial district.1  The defendant’s medical license 

in the District of Columbia was revoked on July 1, 2013.   

 The jury trial was scheduled to begin on February 10, 2014.  Approximately 

two weeks before that date, the government received information that cast doubt on 

the defendant’s mental competence, and moved for the court’s consideration of his 

mental state.  On February 3, 2014, a hearing was held on the government’s 

motion.  After additional briefing and analysis of the matter, the defendant was 

ordered to undergo a psychiatric evaluation.   

 The defendant was evaluated on March 10 and 14, 2014, on an out-patient 

basis by a psychologist who was agreed to by both of the parties.  This evaluation 

found that the defendant was incompetent to stand trial, a finding that the 

defendant’s counsel later agreed with.  While the defendant himself maintained 

                                                           
1  A Superseding Indictment was later returned, but will be referred to for 

convenience as the Indictment. 

Case 1:13-cr-00017-JPJ-PMS   Document 318   Filed 03/11/16   Page 2 of 7   Pageid#: 1758



-3- 
 

that he was, in fact, competent, the magistrate judge thereafter found that the 

defendant was not competent to stand trial.   

On April 25, 2014, the magistrate judge ordered the defendant into the 

custody of the Attorney General for commitment to a mental health treatment 

facility.  He was thereafter designated to the Federal Medical Center (“FMC”) at 

Butner, North Carolina, for approximately four months so that a determination 

could be made as to whether his competence could be restored.  On October 7, 

2014, the FMC issued a 59-page report that addressed the defendant’s behavior and 

mental state.  This report discussed how the stress of his current situation was 

negatively impacting his physical and mental health, and found that his mental 

status had actually declined while he was at the FMC.  The report further 

confirmed that he was not competent to stand trial.   

The FMC report also proposed a treatment plan for the purpose of restoring 

the defendant’s competence.  The parties ultimately agreed upon a treatment plan 

for the defendant, and an Agreed Order for Treatment was entered on December 

11, 2014.  After four months of out-patient treatment, including antipsychotic 

medication, the defendant was again deemed to be incompetent in a psychiatric 

report dated August 18, 2015.  This report concluded that it was unlikely that the 

defendant’s competency would be restored to the point where he could stand trial.  
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Neither this report nor any of the other reports suggest that the defendant presents 

an immediate risk to himself or others.    

 Since then, the defendant has received no further treatment for the purpose 

of restoring his competency, and the government does not dispute that he is 

unlikely to ever be restored to competency.  The defendant cannot engage in the 

illegal prescription of drugs because he no longer holds a medical license.  He 

remains on bond and the Probation Office continues to monitor the defendant as if 

he was awaiting trial.  

II. 

 The defendant has moved to have the Indictment dismissed because he 

argues there is no realistic prospect that he will regain his competency to stand 

trial.  The government argues that I am not required to dismiss the defendant’s 

charges and that I should decline to dismiss them because of the severity of the 

conduct alleged.   

 On the government’s first point, the parties agree that I am not required to 

dismiss the Indictment.  The relevant statutes set forth procedures that should be 

followed when there is a question about a criminal defendant’s mental competency 

to stand trial, and allow for such a defendant to be committed when he poses a 

“substantial risk of bodily injury to another person or serious damage to property 

of another. . . .”  18 U.S.C. §§ 4241, 4246.  However, neither statute directly 
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prescribes what should happen when a defendant has been declared incompetent 

and has no reasonable expectation of becoming competent, yet is not a substantial 

risk to the public.  

 In one of the only recent appellate cases on this issue, the First Circuit 

reviewed a request to dismiss an indictment against a defendant who was found to 

be both incompetent and dangerous.   United States v. Ecker, 78 F.3d 726, 728-29 

(1st Cir. 1996).  He was committed because of his dangerousness, but could not be 

transferred to state custody (as otherwise required by § 4246) because the federal 

case remained pending.  The defendant argued for the indictment to be dismissed 

because there was little likelihood that he would regain his competency.  Id. at 728.  

The First Circuit concluded that the district court was not required to dismiss the 

charges, and affirmed the district court’s decision to not dismiss them.  However, 

the court did acknowledge, albeit in a footnote, that while § 4246 does not require 

charges to be dismissed because of mental illness, that the statute allows for 

charges to be dismissed because of such illness.  Id. at 728, n.2. 

The defendant argues that because I am permitted to dispose of the 

Indictment, that it is appropriate to do so here.  Unfortunately, there is little case 

law that discusses when I should exercise my discretion in this situation.  One 

district court has opined “it is not illogical to conclude that the very reason that 

case law on this precise issue is lacking is because the Government customarily 
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dismisses indictments against defendants who . . . will never regain competency.”  

United States v. Peppi, No. 06-157 (AET), 2007 WL 674746, at *6 (D. N.J. Feb. 

28, 2007).  Another court has suggested that the decision should be left to the 

United States Attorney until there are concerns about due process violations.  See 

United States v. Wilson, No. 09-00349-01-CR-W-DW, 2012 WL 2499506, at *3 

(W.D. Mo. June 7, 2012).  The government has cited to cases that demonstrate 

district courts refusing to dismiss indictments in similar situations because they 

were not required to dismiss them.  See, e.g., United States v. West, No. 03-cr-

000128-WYD, 2007 WL 1851305, at *1 (D. Colo. June 26, 2007).   

 After reviewing the procedural history and facts that relate to the defendant, 

I am convinced that the charges pending against him should be dismissed without 

prejudice.  The original charges were filed almost three years ago, yet there is 

currently no realistic likelihood that the defendant will ever see his day in court.  

While the defendant is not competent to stand trial, he does not present any danger 

to himself or others.  He is certainly not able to unlawfully prescribe controlled 

substances, as the government alleges he did in the past, because he no longer 

holds a medical license.   

 Given that the defendant is not pending trial in any genuine way, I find that 

the Bail Reform Act, which serves as the basis for his current supervision, no 

longer applies to him.  See 18 U.S.C. § 3142(a); Peppi, 2007 WL 674746, at *4.  
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There is evidence from the psychiatric reports that the pending charges are causing 

the defendant extraordinary stress, which in turn is causing him mental and 

physical harm.  Allowing the charges to stand serves no practical purpose, and I 

find that the defendant should not be forced to endure the additional turmoil that is 

caused by allowing them to continue.   

IV.   

For the foregoing reasons, it is ORDERED that the defendant’s Motion to 

Dismiss (ECF No. 309) is GRANTED.  A separate order will be entered 

dismissing the Indictment without prejudice.   

 
ENTER:   March 10, 2016 

 
       /s/  James P. Jones    
       United States District Judge 
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