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DECISION AFTER NON-ADOPTION

Howard W. Cohen, Administrative Law Judge (ALJ), Office of Administrative
Hearings (OAH), State of California, heard this matter on January 13 through 17 and
February 21, 2020, in Los Angeles, CA, and telephonically on April 27 and May 22,
2020.

Trina L. Saunders, Deputy Attorney General, represented complainant Kimberly
Kirchmeyer, Executive Director of the Medical Board of California (Board), Department

of Consumer Affairs (Complainant).



Tracy Green and Joel B. Douglas, Attorneys at Law, represented Respondent

Brooke Millon Barton, M.D., who was present throughout the hearing.

Oral and documentary evidence was received. During the hearing, on
Complainant’s motion and over Respondent’s objection, the ALJ ruled the Accusation
amended to add a fourth cause for discipline, for “Repeated Negligent-Acts,"

comprising paragraphs 65 through 67, which read as follows:

65. Respondent Brooke Barton is subject to disciplinary
action under secretion [sic] 2234 (c), in that she was
repeatedly negligent in the treatment of three patients. The

circumstances are as follows:

66.  Paragraphs 25 through 53 are incorporated by

reference as though fully set forth.

67. Respondent departed from the standard of care by
inappropriately prescribing controlled substances to
~ patients A, B, and C, and failing to provide adequate safety

monitoring to the patients.

The record was held open to allow: (a) Respondent to file and serve
Respondent’s patient records, exhibits B through E, redacted to protect patient pr'ivacy
rights and highlighted to identify language in the typewritten version of the records
that did not appear in the original handwritten version, by May 26, 2020; (b)
complainant to file a closing brief by June 19, 2020; (c) Respondent to file a closing
brief by July 24, 2020; (d) Respondent to file a certificate of completion of certain
continuing education courses by August 7, 2020; and (e) complainant to file obje'ctions.

~and a reply closing brief by August 14, 2020.



Respondent filed, on May 28, 2020, the redacted and highlighted vérsions of
exhibits B through E, which replace the previously filed exhibits assigned those letters,
and complainant’s exhibits 12 through 16. Complainant timely filed a closing brief on
June 18, 2020, and Respondent timely filed a closing brief on July 27, 2020; the briefs
were marked as exhibits 26 and WW, respectivély. Respondent timely filed certificates
of completion of two continuing education courses on August 4, 2020, which were
marked collectively as exhibit XX. Complainant timely filed a reply closing brief on
August 13,’ 2020; the brief was marked as exhibit 27. Complainant objected to the
admission of exhibit XX; the objection was overruled and exhibit XX was admitted into

evidence under Government Code section 11513, subdivision (c).

" The record was closed and the matter was submitted for decision on August 14,

2020. The ALJ issued a proposed decision on October 26. 2020.

On November 19, 2020, Panel A of the Board issued an Order of Non-Adoption
of Proposed Decision. Oral argument on the matter was heard by Panel A on February 3,
2021, with ALJ Heather Rowan presiding. Supervising Deputy Attorney General E. A.
(Terry) Jones III appeared on behalf of the Complainant. Respondent was present and
was represented by Tracy Green and Joel B. Douglas, Attorneys atl Law. Panel A, having
read and considered the entire record, including the transcript and the exhibits, and
having considered the written and oral argument, hereby enters this Decision After

Non-Adoption.
SUMMARY

Complainant seeks to discipline Respondent’s physician’s and surgeon'’s

certificate on grounds of (a) unprofessional conduct for failure to cooperate with a



Board investigation; (b) gross negligence and repeated negligent acts in the treatment
of patients A, B, and C; and (c) inadequate and inaccurate recordkeeping with respect

to patients A, B, C, and D.

Complainant alleged that Respondent failed to timely produce subpoenaed
medical records, failed to submit to a Board interview, and belatedly produced
| handwritten medical records that were uncertified and illegible; only after a court
order did she transcribe those records and produce them to the Board. Complainant -
alleged gross negligence and repeated negligent acts in assessing and monitoring, |
and in prescribing controlled or dangerous substances to, patients A, B, and C over a
course of years, and Respondent’s failure to maintain ao’quuate and complete medical
records with respect to patients A, B, C, and D. Respondent denies the allegations and

asserts cause for discipline does not exi'st.
FACTUAL FINDINGS

Jurisdiction
1. Complainant filed the Accusation in her official capacity. Respondent

timely filed a notice of defense.

2. The Board issued Physician’s and Surgeon’s Certificate No. G 43306 to
Respondent on September 15, 1980. Respondent’s certificate was in full force and

effect at all relevant times and is scheduled to expire on January 31, 2020.

' The evidence did not establish whether Respondent renewed her license.

However, any lapse of a license by operation of law does not deprive the Board of



3. The Board has previously disciplined Respondent’s certificate. By a
Decision and Order effective April 14, 2003, in case number 06-1999-102944, the
Board revoked Respondent’s certificate, stayed the revocation, and placed Respondent
on probation for two years with terms and conditions. Respondent completed

probation on April 14, 2005.
Expert Witnesses

4. Complainant designated Paul Edward Hartman, M.D. as an expert
witness. Dr. Hartman received his medical degree from the University of Western
Australia, in Perth, in 1983. He completed an internship and surgical residency at Royal
Perth Hospital in Australia in 1984, and a neurosurgical residency at Toronto General
Hospital in Canada in 1985, and practiced family medicine in Australia from 1985 to
1991. He then completed a psychiatry residency in at St. Ann’s Hospital in
Bournemouth, England, in 1992, a three-year adult psychiatry residency at Yale
University in 1995, and a two-year child and adolescent psychiatry fellowship at
Harvard University in 1997. He is board-certified in adult psychiatry, and in child and
adolescent psychiatry, and is licensed to practice in California and Hawai'i. He practicés

psychiatry at Kaiser's Los Angeles Medical Center.

5. Respondent called no expert witnesses. Respondent offered her own

non-expert testimony as to standards to which she chose to adhere in her practice.

jurisdiction to proceed with any investigation of or action or disciplinary proceeding
against such license, or to render a decision suspending or revoking such license. (Bus.

& Prof. Code, § 118.)



Respondent’s Cooperation with the Board’s Investigation

6. The Board's Central Complaint Unit (CCU) received a consumer complaint
about Respondent’s prescribing practices. James Nuovo, M.D., in the CCU, generated a
Controlled Substance Utilization Review and Evaluation System (CURES) report
showing a history of medications Respondent had prescribed for her patients. Dr.
Nuovo identified on the CURES report patients he believed may have received

excessive prescriptions from Respondent.

7. The CCU referred the matter to the Health Quality Investigations Unit
(HQIU). The HQIU assigned Ellen Coleman, an investigator in the unit's Glendale office,
to investigate the matter. Ms. Coleman received Dr. Nuovo's report and the consumer
complaint, and forwarded Dr. Nuovo's findings to Jill Klessig, M.D., an in-house
medical consultant at HQIU. Ms. Coleman asked Dr. Klessig to render an opinion as to
whether Respondent had exce:ssively prescribed any medications and whether she
concurred with Dr. Nuovo's selection of patients. Dr. Klessig found Respondent had
excessively prescribed medications and identified patients she felt were recipients of

excessive prescribing.

8. Ms. Coleman obtained the addresses of three patients identified by Dr.
Klessig and two patients identified by Dr. Nuovo. She sent release forms to the
patients, requesting authorization to obtain their medical records from Respondent,
but the patients were unwilling to release their records. Ms. Coleman then subpoenaéd
the records from Respondent, who did not respond to the subpoenas. Ms. Coleman
left Respondent a voicemail message requesting a reply. Alan Kaplan, Respondént's
attorney, emailed Ms. Coleman and asked her to send the subpoenas to his office. Ms.

Coleman did so, but still did not receive the records.



9. Ms. Coleman referred the matter to the Office of the Attorney General to
enforce the subpoenas. A Deputy Attorney General petitioned the Superior Court of
California, County of Los Angeles, in case number BS174337, for an order to show
cause (OSC) re contempt and an order compelling Respondent to produce medical'
records. On November 2, 2018, the court granted the petition, and on November 5,
2018, the court issued a signed order requiring Respondent to produce medical and
billing records related topatients A, B, C, D, and E, in accordance with the Board's

subpoenas for those records, by November 18, 2018.2

10.  Respondent failed to comply with the court order that she produce the

records.

11.  After Respondent failed to produce the documents and failed to appear
at a case management conference on December 17, 2018, the court issued an Order to
Show Cause re: Contempt, returnable on January 3, 2019. Robert Pulido, Commander
of the Los Angeles region of HQIU, and HQIU\ Glendale Acting Interim Supervisor at
that time, personally served Respondent with the OSC re contempt on December 18,

2018. (Ex. 22, p. 23.)

12.  On December 19, 2019, Respondent produced handwritten, uncertified
medical records for patients A through E, and billing records for patient D, to the
Office of the Attorney General. At this administrative hearing, Ms. Coleman
acknowledged that she received the subpoenaed medical records from Respondent.

Ms. Coleman characterized the records, however, as “a mess,” testifying that they were

2 Complainant did not raise in the Accusation any of Respondent’s actions with

respect to patient E.



not separated by patient, they were nearly illegible, and they were not certified. (See

Exs. 7-11))

13.  OnJanuary 3, 2019, the court held a contempt hearing; Respondent did

not appear. The court issued a bench warrant for Respondent’s arrest.

- 14, OnJanuary 11, 2019, Respondent produced five record certifications for
the records she had produced on December 19, 2018. As of the date the Accusation in
this matter was filed, Respondent had not produced legible copies of the medical '

)

records for patients A through E.

15. . OnJanuary 7, 2019, the Board served Respondent with a subpoena to
appear and testify in an interview at the Glendale office of the HQIU on January 28,

-2019. On January 28, 2019, Respondent failed to appear for the Board interview.

16. At this administrative hearing, Respondent testified that she did not
timely produce her records because she was having difficulty obtaining her patients’
consent toydo'so, and an attorney she hired, Zachary Wechsler, told her the law was
not clear as to whether the Board could compel production over a patient’s objection.
She also argued that a licensee’s attendance at a Board interview is not mandatory and
that she did not appear because her patients did not want her to discuss their

* confidential information with the Board.

"17.  Respondent created and produced to complainant typewritten
transcripts of the handwritten medical records for patients A, B, C, and D. The
typewritten transcripts were not identical to the handwritten notes. Certain
abbreviations in the handwritten notes were spelled out in the fypewritten transcripts.
Some language that did not appear in the handwritten notes appeared in the

typewritten transcripts, usually in brackets; according to Respondent, she added the



bracketed language to explain and provide context to certain note entries. There may
have been some additional changes. The records were not uniformly redacted to

protect the patients’' confidentiality.

18.  During the hearing, by order of the ALJ, the records were thoroughly
redacted to protect the privacy rights of the patients. The AL also ordered
Respondent to highlight in the transcripts all modifications she had made to the
handwritten transcripts, and to submit those to replace what had been marked as
exhibits 12 through 16. The redacted exhibits, without highlighting, were lodged with

'OAH on April 20, 2020. The highlighted versions were lodged with OAH on May 28,
2020. The ALJ admitted the highlighted redacted copies into evidence as exhibits B
through E, replacing the previously marked exhibits B through E and the previously

marked but not admitted exhibits 12 through 16.

19.  Complainant seeks to discipline Respondent for unprofessional conduct
under Business and Professions Code section 2234, subdivision (a), for failure to
cdmply with the court order, issued to enforce a subpoena, requiring that she produce
medical records of patients A, B, C, D and E. Complainant also prayéd for civil penalties
in the amount of $10,000. To justify her noncompliance with the court order,
Respondent cites case law supporting the privacy rights of the patients whose records
the Board subpoenaed, as well as Bearman v. Superior Court (2004) 117 Cal. App.4th
463, 472, for the proposition that the Board, in subpoenaing medical records, is limited
to a focused inquiry. There is no basis on this record to conclude that the Board's
inquiry was not focused, or that the patients’ privacy rights have not beven protected.
The Bearman court found that, where the subpoenas are not overbroad and the

materials to be disclosed are relevant to the subject matter of the Board's inquiry,



Business and Professions Code section 2225, subdivision (a), provides the necessary

protection for the patients’ privacy rights. Such is the case here.

20. Respondent also argues that Respondent substantially complied with the
Board's subpoenas, eventually producing handwritten records, and later certifying
them. Respondent argues that she followed the advice of counsel in responding to the
subpoenas, and that complainant, therefore, has not demonstrated by clear and
convincing evidence that her noncompliance with the superior court's order to

produce records was willful.

21.  The record reflects, however, Respondent’'s unreasonable resistance to
complying, even substantially. Respondent failed to produce records subpoenaed by
her licensing agency. She then continued to refuse to produce them despite a court
order that she do so. Only after a bench warrant issued did Respondent even partially
comply with the court order, over a month after the court-ordered production date.
She produced uncertified patient records that were largely illegible. Another month

passéd before Respondent finally certified the records.

Respondent’s Treatment of Patients A, B, and C, and Recordkeeping

for Patients A, B, C, and D

22.  Respondent is a psychiatrist in private practice in Los Angeles.
Complainant alleges that Respondent engaged in gross negligence and repeated
negligent acts by prescribing controlled substances to three patients, patients A, B,
and C, without justification, and by creating incomplete, inadequate medical records
that were also so illegible that no subsequent treating physician could provide those

patients appropriate continuing care.



23.  Dr. Hartman opined that Respondent repeatedly failed to follow the
standard of care related to documentation of history, physical exam, treatment plan,
periodic review, and informed consent in the patients’ medical records. Dr. Hartman
also opined that Respondent committed gross negligence and simple negligence with

each of the four patients.

24.  Dr. Hartman concluded that Respondent committed gross negligence in
that sh?e prescribed controlled substances without indication for the drugs prescribed,
and in Idoses and quantities that were significantly above the recommended doses and
quantities. She prescribed these controlled substances in combinations that were
dangerdus to the health and life of the patients. Respondent did not properly monitor
the patients after prescribing dangerous drugs to them. Respondent did not have a-
treatment pian to taper the patients to lower doses and eventually wean them off the

dangerous drug regimens she had placed them on.

25.  Dr. Hartman testified that the applicable standard of care is what a
reasonably prudent psychiatrist would do in treating a patient under like
circumstances. Dr. Hartman acknowledged that a licensed physician may properly
prescribe differentl)-/ than what is set forth in the Physician Desk Reference (PDR) or
Food and Drug Administration (FDA) drug inserts, and that the off-label use of FDA-

approved drugs is medically accepted.

26.  Dr. Hartman's testimony regarding the standard of care is given great
weight in this matter, as it is not contradicted by any expert testimony for Respondent.
Respondent’s testimony about her own beliefs concerning the standard of care serves
only to establish why she acted as she did in treating the patients in question, not to
establish the actual standard of care. Moreover, her stated belief that the stahdard of

care governing the practice of psychiatric medicine for Kaiser patients differs from the



standard of care for patients of private practitioners treating patients “on the
Westside” of Los Angeles reflects quéstionable judgment. Every psychiatric patient in
California is entitled to receive the same level of care whether they see a doctor in a
mapaged care facility or in the physician’s private office, as established by the standard

of care in the community.

27.  Respondent testified that she generally derived her understanding of the
standard of care from the American Psychiatric Association practice guidelines for the
psychiatric evaluation of adults. From 2012 to 2015, she woqld speak with patients at
their first session about taking addictive medication as directed. She would document
those discussions with the notation, “risks/benefits/alternatives/side effects.”
Respondent testified she discussed medication risks and benefits with patients A
through D, consistent with her practice. She told them of the short-term and long-
term effects, and that the benzodiazepines she was prescribing posed a risk of
habituation, possible addiction, possible depression, mental slowing, and short-term

memory loss.

28.  Respondent testified that she has changed her practice in that she now
has a written medication agreement that patients must sign. She now issues only one

refill at a time, and checks with the pharmacy every month.

29.  As for record keeping, Respondént testified that it is unlikely another
pSychiatrist would ever read her notes. Even among patients who transfer from her
care to that of another psychiatrist, very few request that their records be sent to the
new psychiatrist. If Respondent receives such a request, she sends a summary she
types from her notes in lieu of actual records. Respondent’s testimony on these points
was credible, though Dr. Hartman's statement of the standard of care, requiring

complete and legible notes, was persuasive.



30. Inresponse to Dr. Hartman's opinion that she failed to adequately
document mental status examinations (MSE's), Respondent testified that, with respect
to her weekly sessions with patients, the entire session is an MSE. This loose, and all
too convenient, definition of an I\>ISE was not a persuasive statement of the applicable
standard of care. With respect to Dr. Hartman's opinion about the records lacking
appropriéte treatment plans, Respondent testified that the APA guidelines do not
require them, but only suggest them. Again, on this record, Respondent is not
convincing. She testified that documenting informed consent, which she did not
always do in the past, is not required by the standard of care, which mandates only
that the treating pﬁychiatrist discuss risks and benefits with the patient and document

what she or he thinks is important.for each patient.

31.  As already noted, Respondent testified she has changed her practice and
now uses a written consent form. Her testimony as to both the standard of care and as
to her current practice was not credible. Respondent introduced documentation of the
consent form she claims to use. That documentation, however, is a collection of
County of Sacramento forms that Respondent printed out, and does not include a -
copy of Respondent’s purported actual consent form. Respondent also testified that
she keeps no_written list of medications she has prescribed to her patients. She |
admitted that such a list could be useful, but cavalierly, and not convincingly, claimed

to be able to create such a list in two minutes by going through her charts.
PATIENT A

32.  Patient A visited Respondent about 185 times from February 2012, when
Patient A was 76 years old, through December 2015. Respondent diagnosed Patient A
with depression after conducting a brief MSE and taking a past medical history. The

- medical history showed patient A suffered from fibromyalgia and chronic fatigue



syndrome, and had used Didrex? for 10 years. On November 5, 2015, Respondent
noted that patient A was experiencing grief and taking medications. In the records
covering the three-year period that Dr. Hartman reviewed, this is the only documented
MSE he found. An MSE is objective documentation of the patient’s condition at that
time; the treating physician, or a subsequent treating physician, can look back at MSE's

and determine the patient’s progress in order to create appropriate treatment plans.

33.  Dr. Hartman testified that Respondent did not document her monitoring,
if any, of Patient A's body Weight, vital signs, EKG's, or informed consent. The medical
records lack any rationale for long-term prescribing of ben.zphetamin'e and triazolam, a
sleep medication, and lack any plan for tapering the dose of and ultimately

discontinuing those medications.

34.  According to Dr. Hartman, Respondent departed from the standard of -
care by failing to prescribe the fewest effective medications at the lowest effective
dose. The combination of medications Respondent prescribed included two sedating
medications with additive side effects, Seroquel and Halcion, as well as Didrex.
Prescribing all three medications together presents cumulative risks, so the doctor
must monitor the patient’s response to the medications and balance that against

safety concerns.

35.  Seroquel, an antipsychotic medication, is used off-label for insomnia and

is not habit forming. Dr. Hartman acknowledged that patient A's primary care

3 Didrex is a brand name for benzphetamine, a controlled substance stimulant
similar to an amphetamine, and an appetite suppressant prescribed to patients with

severe obesity.



physician, Dr. Mitch Cohen, approved the use of Seroquel for sleep, reflecting

appropriate communication between the internist and Respondent.

36. Halcion (Triazolam), a benzodiazepine like Xanax, is FDA-approved for
sleep. Dr. Hartman testified that Halcion is recommended for short-term use, around
10 days, though some patients need it for longer periods to treat, for example,
crippling panic attacks or agoraphobia. The standard of care then is to try to taper and
discontinue it, to document that, and to use alternative non-addictive medications.
Respondent prescribed it for long-term use, and at twice the recommended adult
dose.. For an elderly person, not more than 0.25 mg daily is recommended, due to the

possibility of serious side effects. Respondent prescribed a daily dose of 0.5 mg.

37.  Didrex helped the patient wake up in the morning. Dr. Hartman testified
that using 400 mg for that purpose, however, could indicate possible abuse, and
should be considered a red flag to the doctor to exercise caution and b'egin tapering.
A CURES report shows Respondent prescribed 60 50 mg tablets to patient A, to be
taken two times per day. The recommended initial dose is 25 mg daily; though 50‘mg
three times per day, or 150 mg per day, may be acceptable, it is standard practice t/o
use the lowest effective dose. Continuing to prescribe it at a high dose, if the physician
is unsure that it is safe for this patient, would be an extreme departure from the
standard of care. Dr. Hartman could not ascertain from the records why Didrex was
prescribed, whether it was being used on-label for weight loss or for some off-label
use (e.g., severe fatigue, or to augment an antidepressant medication). Dr. Hartman
testified that it is important to be able to discern the physiéian’s'rationale from the
note. Dr. Hartman also qUestioned the use of Didrex because patients become
dependent on that medication and it has many side effects. In older patients,

amphetamines can cause elevated blood pressure, agitation, sleeplessness, weight



loss, arrhythmia, heart attack, and stroke. These effects may be exacerbated when the
medication is used, as here, in combination with some other medications. Dr. Hartman
testified Respondent should have waited for the Effexor she prescribed to take effect,

and then tapered patient A off Didrex.

38. Resbondent als;o prescribed Provigil (modafinil) for patient A. The FDA
has approved Provigil for wakefulness problems, i.e., sleepiness during day due to
sleep apnea, shiftwork sleep disorder, or narcolepsy. Dr. Hartman testified that he

\could not ascertain from the patient’'s chart why Respondent used it for this patient,
nor why she used it with another stimulant, benzphetamine; using both creatés a risk
of serious cardiovaécular side effects and sleep disorders such as difficulty falling
asleep, depressed appetite,'énd weight loss. Also, on June 27, 2012, Dr. Cohen, patient
A's physician, wanted to prescribe Provigil, but patient A was already taking
Phentermine, so Provigil would have been excessive. Dr. Hartman testified Respondent
should have tapered one of them before trying another in order to avoid dangerous

additive side effects.

39. Respondent prescribed 1 mg of Xanax, another benzodiazepine,
increasing it to 1.5 mg. Xanax acts quickly to relieve anxiety, but it has side effects,
especially when combined with another benzodiazepine, and is highly addictive;
prescribing two benzodiazepines simultaneously is not within the standard of care. Dr.
Hartman did not see a diagnosis of anxiety in patient A's record; he surmised that
Respondent may havé used Xanax to counteract the anxiety-producing effects of

benzphetamine.

40.  Dr. Hartman testified that there were no identified treatment goals in
Respondent’s records for this patient, and therefore no appafentjustiﬁcation for long-

term use of several medications.



41.  Benzphetamine is recommended for short-term use to address obesity
and should be used for no more than several weeks to a maximum of six months.
Respondent prescribed it to this patient in high doses for three years, without proper

monitoring.

42, Respondent prescribed Triazolam, recommended for short-term use, in
twice the recommended dose for an adult, without appropriate monitoring.
Respondent prescribed Alprazolam, another highly addictive medicine in the
benzodiazepine family, for three years. It was dangerous to prescribe any of these

'medications to a 76-year-old patient in large quantities and high doses. Prescribing
two benzodiazepines substantially increased the risk of over-sedation, intoxication,
falls, and accidents. In addition, Respondent’s prescribing modafinil in combination
with the other medications increased the risk of potentially serious cérdiovascular side

effects.

43.  Dr. Hartman testified that the standard of care required avoiding
prescribing multiple stimulants and sedatives and prescribing at lower doses. The
standard of care also required with regular periodic review to adequately justify why
the patient would need to continue medication treatment with these agents over
- several years, informed consent, discussion of the risks of long term use, and a plan to
taper and eventually discontinue the medications. Dr. Hartman testified that
Respondent’s primary medication treatment goal for patient A should have been to
treat her with an antidepressant. Vibrid was tried, but it is the only antidepressant
listed in the records. Respondent used stimulants rather than antidepressants to treat
patient A's debression because the patient would stop using antidepressants after two
days. Dr. Hartman testified that it is the treating psychiatrist’s job to educate their

patients and ask them to persevere with the prescribed treatment, not to stop and rely



on stimulant medications as Respondent did. Respondent even combined the
stimulant medications, risking dependence. Prescribing as Respondent did, without
adequate safety monitoring in an elderly patient, was an extreme departure from the

standard of care in prescribing to patient A, as well as multiple simple departures.

44.  On the other hand, Dr. Hartman acknowledged, patient A was regularly
assessed medically by her physician, Dr. Cohen, and was functioning well. Respondent
discussed medications with the patient, including negative effects, and performed an
ongoing assessment regarding patient A's mental status. And patient A was able to

continue working while under Respondent’s care.

45.  Dr. Hartman reported difficulty reviewing Respgndent’s nearly illegible
handwritten records. In the typed version of the notes Respondent later produced,
Respondent added typewritten notations that were not in the handwritten notes. For
example, an entry in the typewritten version of patient A's chart includes the
parenthetical typed language, “eventually get her off Didrex". (Ex. 12, p. 88.) But
language in the handwriften notes about discontinuing Didrex states, “Didrex may
help for few hrs. We discuss alternatives to Didrex. ... None better than Didrex of 20
plus yrs.” (Ex. 7, pp. 127-128.) The typewritten “get her off Didrex” differs significantly
from the original handwritten note, raising questions about Respondent’s credibility.
Dr. Hartman testified that the typewritten notes did not change his opinions that it is
difficult to follow the sequence of treatment or ascertain what was happening and
what medications were being prescribed or discontinued, or to discern the indications

for some medications.

46. Respondent testified that the medications she prescribed provided
patient A symptom relief, and that Respondent obtained the patient's informed

consent for each new medication following a discussion of risk, benefits, and



alternatives. She closely monitored the patient for medication effects and side-effects,
adjusting and changing the pharmacology as circumstances warranted and weaning
the patient off the medication when appropriate. Through medication management
and talk psychotherapy sessions, Respondent testified, she was able to keep Patient A,
a businesswoman, fully functional. Respondent kept Dr. Cohen apprised of patient A's

prescriptions.

47.  Respondent testified she prescribed Didrex to patient A solely to
augment the antidepressént, Vibrid (vilazodone HCI), which by itself was not
adequately controlling the patient's depression. Respondent testified that the off-label
use of stimulants to enhance an antidepressant's effect is an accepted modality.
According to Respondent, Dr. Cohen was aware of and épproved Respondent’s use of
Didrex, and of the Xanax andl Halcion that patient A had been taking for years. Dr.
Cohen did not testify to corroborate Respondent's position that he ratified
Respondent’s use of Didrex, Xanax, and Halcion, and none of Dr. Cohen’s own records

was introduced at hearing.

48. Respondent argued that Xanax at 0.5 mg twice per day is a reasonable
dose, particularly in this anxious patient. Respondent kept her on this dose despite the
risk of the patient developing a tolerance for it. Halcion, another benzodiazepine, was
needed for the patient’s insomnia because Xanax is not indicated for sleep. Dalmane
(flurazepam), an alternative sleep medication, was tried, but the patient reported
better results with Halcion. Dr. Barton added Seroquel (quetiapine), a non-

benzodiazepine sedating anti-psychotic medication, also to help the patient sleep.

49. Respondent argued that the medications she prescribed to patient A
were properly used over the long term. Both patient A and Respondent felt the patient

was benefiting by them. At each visit after prescribing a new medication, Respondent



reviewed with patient A her medications, their effects, and any unwanted side-effects.
Respondent did not believe the standard of care required formal written consen;c,
unlike in a hospital setting. This belief resulted in records that include no
documentation that she discussed with patient A the risks and benefits of the

medications.
PATIENT B

50.  Patient B visited Respondent about 29 times from January 2012, when
Patient B was 48 years old, through December 2016. Respondent noted that hehad
sleep apnea and sleep disorder, daytime fatigue, grumpiness, and troubles
concentrating. MSE notes state that he did not suffer from depression or anxiety. Over
the course of treating Patient B, Respondent prescribed Seroquel 100 mg, Ambien
(zolpidem) 10 mg, Provigil 200 mg, Klonopin (clonazepam), Risperdal 3 mg, Xanax
(alprazolam), and Zolpidem 10 mg. Alprazolam, clonazepam and zolpidem are

sedatives that can be addicting and abused by patients.

51. Complainant’'s allegation that the patient was 80 years old when

| Respondent treated him was based on a mistaken conclusion drawn by Dr. Hartman.
During the hearing, when he was apprised that the patient was 48 years old when he
began seeing Respondent, Dr. Hartman testified that many of his original conclusions
were still valid, but for reasons connected with patient B's sleep apnea rather than his
age. For example, Dr. Hartman wrote in his report that the sleep medications
Respondent prescribed are recommended for short-term use only and should have
been tapered for the elderly patient B; this applies equally to patients with sleep
apnea. Dr. Hartman admitted, though, that some of his concerns were not justified
given the patient’s true age. Dr. Hartman acknowledged his uncertainty as to whether

the changes support a finding of only simple departures from the standard of care



with respect to some of Respondent’s actions respecting patient B, not extreme
departures. (Ex. 17.) Given.his uncertainty, it cannot be established that clear and
convincing evidence has been produced to demonstrate an extreme departure from

the standard of care in every instance.

52.  Dr. Hartman found that Respondent’s medical records lack any rationale
for long-term prescribing of benzodiazepines in combination with other sleep
medications, i.e., alprazolam, élonazepam, and zolpidem, all sedatives and all of which
can be addictive and can be abused by patients. His review of the CURES report
revealed a pattern of combined prescriptions for clonazepam and zolpidem over
several years. Respondent continued to prescribe high doses for Patient B without
clear documentation of medical need or safety monitoring and in a manner that
placed Patient B at risk for over-sedation. Dr. Hartman testified that this constituted an
extreme departure from the standard of care. Respondent documented one MSE, no
informed consent, no active treatment planning, and no discussion of dependence or
risk of combining medications. These are multiple simple departures. The records are
also unclear about when she started and stopped some medications, requiring
significant CURES data supplementation. This is a very impo'rtant omission, and a

" covering psychiatrist might prescribe the wrong medication as a result.

23. Dr. Hartman testified that the standard of care requires a physician to
mon‘itor the use of controlled substances, avoid combining medications that can place
patients potentially at risk of harm, document discussions of the risks and benefits of
long term use, and periodically review ongoing medication treatment to ensure safety,
and plan to taper and discontinue use. Here, Respondent’s prescribing of excessive
quantities of these drugs without clear documentation of medical need or saféty

monitoring was dangerous. The medication combinations could be lethal, especially if



taken together with alcohol. They are also highly addictive. When there are safer non-
addictive medication alternatives available, continuing to prescribe multiple stimulants
and multiple sedatives, and prescribing multiple drugs from the same class, placed the

patient at unnecessary risk of potential harm.

54.  Dr. Hartman testified that Respondent’s handwritten and typewritten
records related to this patient were very confusing and unclear, especially regarding
which medications were being prescribed and the timeline of this prescribing. This was
an extreme departure from the standard of care. The typewritten records alerted Dr.
Hartman to patient B's sleep épnea. The patient’s sleep apnea put him at a significantly
increased risk of death during sleep when given sleeping pills and an even higher risk
when prescribed combinations of sedatives. Prescribing those drugs to this patient was
contraindicated. The standard of care required Respondent to seek consultation and

find a médication that was not contraindicated.

55.  Dr. Hartman acknowledged that Respondent’s notation in the chart on
the relative effects on patient B of Ambien and Klonopin suggests Respondent

obtained the patient's informed consent.

56. Respondent testified that the patient was aware of the potential risks of
the medications prescribed, including the pot.ential risks\associated with combining
two benzodiazepines at bedtime for sleep or in combination with alcohol. Patient B,
Respondent testified, liked to have control over his treatment and he did not
necessarily take all the prescribed medications together, but switched between various
drugs. Respondent, however, kept no record of when or how often the patient took
each drug, or when he switched between them, leaving this solely in the hands of the R

patient.



57.  Respondent justified her approach by testifying that the patient was
smart, organized, and successful and kept meticulous notes of his medication regi-men.
There is, however, no separate standard of care foftreating patients with these
qualities. The standard of care requires the physician to control the patient’s
medication, not to delegate that responsibility to the unlicensed patient. Respondent
did not act within the standard of care when the evidence demonstrates that she relied
on her patient to manage numerous dangerous medications that she simultaneously
and in quantity prescribed, based on her estimate of his intelligence and her faith in
the accuracy of his reporting, in essence subcontracting to a lay patient her licensed

responsibilities.

58. Respondent testified that pétient B was seeing a sleep specialist, Dr.
Zakarian, who was aware of and approved Dr. Barton's prescribing of different sleep
medications to target continued symptoms of poor sleep and daytime fatigue and
altering the medication to avoid the risk of developing tolerances or diminution of |

potency. Dr. Zakarian did not testify, nor were his notes introduced in evidence.

59. Respondent disputed Dr. Hartman's claim that use of benzodiazepines
for sleep is contraindicated, testifying that recognized textbooks state the opposite.
She acknowledged that when, in 2013, the FDA recommended lower doses of Ambien,
this may have affected patient B, but argued that doctors do not automatically receive
copies of updated FDA guidelines. This does not justify Respondent’s ignorance of the

change in FDA prescribing standards.

60. Respondent argued that her medication management for patient B was
working, and that patient B was conscientious about rotating medication in acceptable
forms and combinations, avoiding building up tolerances and creating drug

dependency, keeping detailed records of medication effects, and avoiding the over-



sedation that could result from Respondent’s prescribing combinations of

benzodiazepines.

61.  Respondent testified that she had a clinical rationale for combining
Seroquel, which is not a central nervous system depressant, and an alternating
regimen of Ambien and Klonopin for two to three weeks each, because they work
better when you stop and then restart them. Ambien more than Klonopin helps the
patient sleep quickly; Seroquel deepens sleep and lets you sleep longer. Klonopin

depresses the central nervous system and worsens sleep apnea more than Ambien.
-PATIENT C

62. Patient C visited Respondent about 66 times from February 2012, when
Patient C was 52 years old, through January 6, 2016. Respondent noted that Patient C's
chief complaint was “trouble connecting.” Notes of an MSE show the patient was
depressed and withdrawn, with suicidal ideation without a plan. Respondent

diagnosed Patient C with major depression.

63. Respondent prescribed benzphetamine (Didrex) from 2012 through 2015,
which, Dr. Hartman testified, is far beyond the recommended duration. Respondent
did not document a clinical justification for the long-term prescription. In July 2012,
Respondent began tb also prescribe modafinil, a medication used to treat sleep
disorders. The records do not show that Patient C underwent a diagnostic sleep
evaluation, or any other rationale for prescribing modafinil, alone or in combination
with benzphetamine. Both medications have a risk of abuse. The medical records show
only occasional blood pressure measurements, no other vital signs, and no
electrocardiogram. They show three cursory MSE’'s and no informed consent for the

medications prescribed.



64.  Dr. Hartman reported that Respondent engaged in an extreme departure
for the standard of care for record keeping, documenting no informed consent and no
appropriate treatment plan in the handwritten and the typewritten transcription

versions of the patient’s chart.

65. Respondent’s pattern of prescribing concerned Dr. Hartman. She
prescribed Phentermine at a high dose in February and March 2012, then discontinued
it for April, then resurned it in May. Phentermine is only approved for short—’éerm use,
for weight reduction, not for many months, as here, and the medical record does not
indicate why she prescribed it long term. The purpose of prescribing the Phentermine
was not clear from the medical record; its labelled use is for obesity, and it may be
used off label to boost energy or wakefulness, or as augmentation for depression -
medications. Also concerning is that Respondent combined Phentermine with Xanax,
another controlled substance, used for anxiety. A side effect of Phentermine is anxiety,
so Dr. Hartman speculated that is why Respondent prescribed Xanax, but the chart is
unclear. Then Respondent added Modafinil, another stimulating controlled substance .
with a risk of addiction and abuse, with no documentation in the clinical notes.
Respondent prescribed Alprazolam without clear reasons in the chart. Benzodiazepines
should not be prescribed Iong—term to patients, such as patiént C, with a history of

alcoholism.

66.  Dr. Hartman opined that Respondent engaged in an extreme departure
from the standard of care, prescribing a corﬁbination of two stimulant medications
without clear clinical indication or safety monitoring; prescribing Alprazolam long-term’
for an alcoholic; having no taper-and-discontinue plan; and failing to document any
consideration of alternative anxiety treatments. Although Respondent documented

treatment plans on several dates, Dr. Hartman was unable to discern from the patient



medical records when Respondent started prescribing a particular drug to the patient,
when she stopped prescribing the drug, and when she resumed prescribing the drug.
His review of the CURES report revealed that Respondent was prescribing Ambien
(zolpidem 10 mg #60); Klonopin (clonazepam 1 mg #90); Xanax (alprazolam 0.5
mg#30); and Belsomrai(suvorexant). A pattern of combined'pres'criptions for

clonazepam and zolpidem continued over several years.

67. In or about November of 2019, Dr. Hartman received and reviewed the
Respondent's typewritten record of the patient’s first visit, in 1996. The clinical note
suggested alcohol abuse. While that typewritten note did not provide clarification
regarding the drugs prescribed to Respondent or suggest that there was a medically
sound reason for the long-term prescribing of the drugs discussed, it did show a
tendency towards over-prescribing. Furthermore, this patient received no documented

warning about mixing drugs with alcohol.

68.  Patient C did not receive any coordinated care from another physician.
Respondent referred this patient to see a primary care physician. The patient refused
to do so. Despite the patient’s non-compliance, Respondent continued to prescribe to

this patient for three years.

69. Respondent testified thét the first time she saw the patient, on October
22, 1996, she diagnosed major depression, rule out bipolar disorder, alcohol abuse,
and rule out medical causes. Respbndent’s plan at that time was to give the patient
Zoloft for depression and Revia (naltrexone), an opioid antagonist. There was no
fnention in 1996 about prescribing Xanax, Prozac, Abilify, Lamictal, modafinil and

phentermine, as alléged in the accusation.



70.  Nor did she overprescribe multiple controlled substances for an
extended period without appropriate clinical indications and without documenting
adequate safety monitoring of the patient. In all cases, she testified, she prescribed
only with medical indicatioh, in a therapeutic dose within acceptable dosing
parameters for the patient, after obtaining informed consent. And Respondent

monitored Patient C and encouraged her to visit her primary care physician.

71.  She prescribed Phentermine for the recognized off-labeled purpose of
augmenting the effects of the anti-depressant to positively impact mood, not for diet.
Provigil was given for daytime alertness, not for weight control. The patient had a
weight issue and considered bariatric surgery, but she was not under Respondent's

care for that.

72.  Patient C was missing work due to her dysfunctional mental state.
Respondent tried Patient C on different anti-depressants and gave the patient
Phentermine to enhance their effect. The anti-depressants were not controlling the
patient’s depression without the éugmentation of this stimulant medication. To
stabilize mood, Respondent also prescribed Lacmictal, a mood stabilizer. To address
the patient’s poor concentration and tendency to fall asleep at the wheel of her car,
Respondent prescribed Provigil to foster alertness. When Respondent concluded
Prozac was not adequately controlling the patient's anxiety, panic, and agoraphobia,
Respondent added Xanax as needed. The dose of two to three milligrams over a
period of several years are within acceptable guidelines given the specificé of the
patient's circumstances. TAhe patient was counseled about the risk of sedation in taking
alcohol with Xanax. Respondent provided talk therapy and encouraged the patient to
live a healthy lifestyle and seek outside medical consultation. The patient's attitude,

mood and behavior improved greatly over the course of the care. Eventually,



Respondent was able to wean the patient off the phentermine and begin tapering off

the Xanax.
PATIENT D

.73.  Complainant alleged, based on Dr. Hartman'’s review of the records, that
Respondent failed to maintain adequate and accurate records in her care and
treatment of patient D, as well as of patients A, B, and C. Respondent failed to
maintain legible records that documented pertinent and required'information related
to the care and treatment of four patients.* Her records were scant, illegible, and
incomplete. Dr. Hartman testified that the standard of care for a physician prescribing
dangerous drugs requires basic documentation of history and physicai, a treatment
plan, periodic review that includes the effects of the medicine, the actual medications
being taken by the patient, and informed consent. The standard of care requires that
these items be placed in a treatment record to verify that the controlled substances
being prescribed are appropriate and to explain to subsequent medical providers that

these-medications are warranted.

74.. Respondent saw patient D, a 51-year-old man, for 10 visits from February
9, 2013, through February 27, 2014. Dr. Hartman testified that the handwritten medical
records are difficult to read. Réspondent diagnosed the patient with panic disorder

and prescribed Prozac 20 mg and Xanax (alprazolam).

75.  Dr. Hartman testified that Respondent engaged in an extreme departure
from the standard of care with respect to Patient D. Patient D was prescribed Prozac

20 mg, and Xanax in large quantities. For example, on February 9, 2013, Respondent

4 The Accusation inaccurately refers to six patients.



prescribed 60 tablets of 1 mg alprazolam. Two days later she prescribed 120 tablets,
and then seven days later 90 tablets. The following month patient D received more
prescriptions, for an additional 450 tablets of 1 mg alprazolam. A pharmacy printout
from Enterprise Rx showed excessive prescriptions for alprozolam, including 400
tablets in April of 2013. Several entries in the patient chart indicate that the patient is
“less anxious,” but for unknown reasons his Xanax dose was then increased. On'
another occasion, the patient reported having fewer panic attacks, yet his refill was
increased from three times per day to four times per day. Additionally, the CURES
report demonstrated that between August and November of 201 3, the patient also
received prescriptions for alprazolam from another prescriber (400 tablets). On
February 9, 2013, Respondent prescribed 60 1 mg tablets of alprazolam to be taken
twice per day. Three days after having his first prescription filled, patient D had filled a
prescription for 120 tablets of alprazolam, or 1 mg four times per day, a daily dose of 4
mg. There is no note in the medical record indicating the justification for this.
Approximately one week after that, patient D was prescribed an additional 90 tablets
of alprazolam. In March 2013, patient D had filled prescriptions for 180 tablets of -
élprazolam. In April 2013, patient D had filled prescriptions for 400 tablets of

alprazolam.

76.  Dr. Hartman testified that the standard of care for prescribing alprazolam
requires careful prescribing and periodic review of ongoing medication treatment to
ensure safety. Dr. Hartman testified that alprazolam is potentially highly addictive, and
Respondent brescribed high doses for patient D. At a daily dose of 4 mg, the
medication can cause serious over-sedation and symptoms of intoxication. Potential
risks of high dose a.lprazolam include respiratory depression, accidents, and death. The
medical record does not show that the patient was warned of the risks associated with

taking this medication at the doses prescribed, including the risk of addiction and the



risks associated with the combining the medication with other drugs or alcohol, or that
Respondent obtained patient D’'s informed consent. There is no clinical evidence of
any treatment plan to eventually taper and discontinue the medication, or of a
consideration of substituting it with a less addictive and safer alternative. Elements of
MSE'’s were missing, as were any rationale for the high doses. The pat'ient record
demonstrated no justification for Respondent prescribing in the manner that she did,
which constituted an extreme departure from the standard of care, especially

considering the patient's requests for early refills.

77.  Respondent testified patient D works in the film industry. He was already
taking-1 mg Xanax prescribed by his primary care physician for five years prior to
seeing Respondent, but he was always running out. MSE's reflect that patient D
regularly uses a benzodiazepine; he is anxious about work. His panic attacks decreased
when Respondent increased his Xanax regimen to‘ three times per day and moved his
last daily dose to just before bedtime in order to build up a steady state blood level

and eliminate anticipatory anxiety about a possible panic attack.

78.  Respondent’s notes show that she made some inquiries about patient D’s
pharmacy profile. Respondent obtained a pharmacy printout of the patient’s profile fdr
reasons not explained in the patient’s records. The patient explained that he had a
large supply of Xanax because he was traveling a lot. Respondent was prescribing up
to 20 mg of Prozac, but noted in an MSE that the patient was unhappy. Respondent
questioned patient D’s wife to find out why so many Xanax prescriptions were filled.

- The patient’s wife disclosed that the patient had three vials of the drug left. When
Respondent tried to restrict patient D’s access to excess medication, he stopped his

visits.



79.  Dr. Hartman acknowledged that he had some understanding from the
.notes of what was happening with the four patients. But the records did not clearly
show Wheﬁ particular medications were started and stopped; a doctor would have had
to search CURES from 2012 to 2016 to learn what was being prescribed. Dr. Hartman
testified that the records include several MSE's, but they are inadequately detailed and
Just summarize events in the patient’s life, rather than discuss clinically how the patient
presents. There is evidence of treatment pIanning in the notes, which show
recommendations of alternative medications to Xanax and reduced doses of Xanax.
And the records include some assessments of whether medications were helping the
patient. The records show a working diagnosis of panic disorder and an exploration of "
alternative diagnoses, e.g., attention deficit disorder and obsessive-compulsive

behaviors, for which Prozac is an appropriate medication.

80.  Dr. Hartman testified that medical records belong to the patient, who
-may need to show them to other treatment providers. The records are also necessary
td protect the public by allowing the Board to evaluate the quality of patient care
through expert examination. Dr. Hartman testified that it would be impossible for a
subsequent treating doctor or covering physician to look at the patient records and
. determine what care the patients were receiving and the medications they were
prescribed, and when. They would have to rely on CURES to obtain a clear idea of

Respondent's prescribing‘history.

, 81.  Respondent testified that the patients’ medical records were for her own
use and that she did not need to keep medical records in a form that allowed another
treating physician to understand the care and underlying rationale. Testifying about
keeping her handwritten medical notes secure to protect patients’ privacy, Respondent

testified that "my handwriting is my best weapon,” that is, her poor penmanship



safeguards her patients' privacy. Respondent testified that if another treating doctor

requests a copy of the patient records, she prepares a summary for them. At other
times in her testimony she denied that her medical records were difficult to read. This

testimony called into question Respondent’s credibility and her understanding of the

standard of care.

82.  Respondent argued that, absent a hospital setting or a medical
procedure or surgery, informed consents need not be in writing. As with the other
three patienté, there is no evidence Patient D did not know what he was taking and the
risk, benefits, and alternatives. This does not meet the standard of care as established
on this record, as Respondent did not provide any expert evidence td controvert the

testimony of Dr. Hartman.

83.  Dr. Hartman testified that during his initial evaluation of this case he had
to rely on incomplete, inadequate, and largely illegible records. Respondent was
repeatedly negligent in that she prescribed controlled substances to her patients
without indication for the drug$ prescribed. Respondent committed gross negligence
in that she preséribed controlled substances in doses and quantities that were
significantly above the recommended doses. She prescribed these controlled
substances in co‘mbinations that were dangerous to the health and life of her patients.
Respondent did not properly monitor the patients after prescribing dangerous drugs
to them. Respondent did not have a treatment plan for the patients or a plan to wean
them to lower doses and eventually taper her patients off the dangerous drug

regimens she prescribed.

84. Respondent has, since the filing of the Accusation in this matter,
completed the PACE records-keeping and prescribing course. Her use of CURES should

identify any future patient like Patient D who may be abusing prescribed medications.



LEGAL CONCLUSIONS

1. The rigorous education, training, and testing requirements for obtaining
a physician’s license justify imposing on complainant a burden of proving her claims
by clear and \convincing evidence. (Evid. Code, § 115; see £ttinger v. Bd. ofMed/Ea/
Quality Assurance (1982) 135 Cal.App.3d 853, 856; /mports Performance v. Dept. of
Consumer Affairs, Bur. of Automotive Repair(2011) 201 Cal.App.4th 911.)

Applicable Authority

2. The Board is responsible for enforcing the disciplinary provisions of the
Medical Practice Act. (Bus. '& Prof. Code, § 2004, subd. (a)). The Board's highest priority
is to protect fhe public. (Bus. & Prof. Code, § 2229.) A certificated practitioner who"
violates the Medical Practice Act may have his or her certificate revoked or suspended
or placed on probation, be publicly reprimanded, or have “other action taken in

relation to discipline” as the Board deems proper. (Bus.-& Prof. Code, § 2227.)

3. The Board may discipline a practitioner’s certificate for unprofessional
ﬁonduct, which includes, among other things, any violation of the Medical Practice Act,
gross negligence, repeated negligent acts, incompetence, and failure to maintain
adequate and accurate records of services provided to patients. (Bus. & Prof.‘Code, §§
2234, subds. (a)-(c), 2261, 2266.) It is a violation of the Medical Practice Act to
excessively prescribe controlled substances or to prescribe them without an
appropriate prior examination and a medical indication. (Bus. & Prof. Code, §§ 725,

2241.5, subds. (c) & (d), 2242; see Health & Saf. Code, § 11153.)

~

4. The absence of any harm resulting from treatment does not negate

whether a violation of the Medical Practice Act has occurred. (Shea v. Board of Medical



Examiners (1978) 81 Cal.App.3d 564, 578-579, citing Cooper v. Board of Medical
Examiners (1975) 49 Cal.App.3d 931, 949-950.) |

5. “[A] physician is required to possess and exercise, in both diagnosis and
treatment, that reasonable degree of knowledge and skill which is ordinarily possessed
and exercised by other members of his prbfession in similar circumstances.” (Landeros
V. F/ooa’(1‘976) 17 Cal. 3d 399, 408.) "The courts require only that physicians and
surgeons exercise in diagnosis and treatment that rea.sonable degree of skill,
knowledge, and care ordinarily possessed and exercised by members of the medical

profession under similar circumstances." (Mann v. Cracchiolo (1985) 38 Cal. 3d 18, 36.)
Causes for Discipline

6. Cause exists to discipline Respondent’s certificate under Business and
Professions Code sections 2234, subdivision (a), and 2225.5, subdivision (b)(1), in that
she engaged in unprofessional conduct by refusing to comply with a court order for
the production of certified medical recordé, by reason of Factual Findings 6 through

21.

7. Cause exists to discipline Respondent'’s certificate under Business and
Professions Code sections 2234, subdivision (b), and 2242 for committing gross
negligence by inappropriately prescribing confrolled substances to patients without
justification and providing poor medical care, risking the health and safety of her

patients, by reason of Factual Findings 22 through 84.

8. Cause exists to discipline Respondent’s certificate under Business and
Professions Code section 2266, in that she failed to maintain adequate and accurate

medical records, by reason of Factual Findings 22 through 84.



9. Cause exists to discipline Respondent’s certificate under Business and
Professions Code section 2234, subdivision (c), in that she committed repeated
negligent acts in the treatment of three patien‘ts, inappropriately prescribing
controlled substances to patients A, B, and C, and failing to provide adequate safety

monitoring to the patients, as set forth in Factual Findings 22 through 84.
Level of Discipline

10.  The purpose of a disciplinary action such as this is to protect the public,
and not to punish the licensee. (Camacho v. Youde (1979) 95 Cal.App.3d 161, 164;
Small v. Smith (1971) 16 Cal.App.3d 450, 457.) On this record, probation will

appropriately protect the health and safety of patients and the public.

11. It was established by clear and convincing evidence that Respondent '
ehgaged in unprofessional conduct by refusing to comply with a court order that she
produce certified medical records the Board had subpoenaed. It was established by
clear and convincing evidence that some of the care Respondent provided to each of
patients A, B, and C constituted extreme or repeated departures from the standard of
care. Complainant has also clearly and convincingly established simple departures in
the care of each of those patients. And Respondent failed in numerous instances with
respect to each of the four patients to maintain adequate records. These failures
demonstrate that Respondent repeatedly acted in violation of the Medical Practice Act
and of statutory and regulatory provisions governing the professional.practice of .
medicine. The purpose of a disciplinary action such as this is to protect the public, and
not to punish the licensee. (Camacho v. Youde (1979) 95 Cal.App.3d 161, 164; Small v.
Smith (1971) 16 CaI.App.3d 450, 457.) In this case, the civil penalties complainant seeks
are unnecessarily punitive and shall not be ordered. Respondent, however, will be

required to take a professionalism course approved by the Board. Moreover, in light of



the departures from the standard of care involving multiple patients, in addition to
other terms and conditions of probation, Respondent will be required to participate in
a clinical competence assessment program, as well as a professional enhancement
program to provide ongoing monitoring of the care she is giv.ing to her patients.
Accordingly, the Order that follows is both necessary and sufficient for the protection

of the public.
ORDER

Physician’s and Surgeon'’s Certificate No. G 43306, issued to Respondent Brooke
Millon Barton, M.D., is revoked pursuant to determination of the first, second, third,
~and fourth causes for discipline, separately and for all of them. The revocation is
stayed, however, and Respondent’s certificate is pléced on probation for five (5) years

on the following terms and conditions:

1. Clinical Competence Assessment Program

Within 60 calendar days of the effective date of this Decision, Respondent shall
enrollin a clinical competence assessment program app?oved in advance by the Board
orits de"signe"e. Respondent shall successfully complete the program no later than six
(6) months after Respondent's initial enrollment unless the Board or its designee

agrees in writing to an extension of that time.

The program shall consisf of a comprehensive assessment of Respondent’s
physical and mental health and the six general domains of clinical competence as
defined by the Accreditation Council on Graduate Medical Education and American
Board of Medical Specialties pertaining to Respondent's current or intended area of

practice. The program shall take into account data obtained from the pre-assessment,



self-report forms and interview, and the Decision(s), Accusation(s), and any other
information that the Board or its designee deems relevant. The program shall require
Respondent’s on-site participation for a minimum of 3 and no more than 5 days as
determined by the progrém for the assessment and clinical education evaluation.
Respondent shall pay all expenses associated with the clinical competence assessment

program.

At the end of the evaluation, the program will submit a report to the Board or
its designee which unequivocally states whether the Respondent has demonstrated
the ability to practice safely and independently. Based on Respondent’s performance '.
on the clinical competence assessment, the program will advise the Board or its
designee of its recommendation(s) for the scope and length of any additional
educational or clinical training, evaluation or treatment for any medical condition or
psychological condition, or anything else affecting Respondent’s practice of medicine.

Respondent shall comply with the program’s recommendations.

Determination as to whether Respondent successfully completed the clinical

competence assessment program is solely within the program’s jurisdiction.

If Respondent fails to enroll, participate in, or successfully complete the clinical
competence assessment program within the designated time period, Respondent shall
receive a notification from the Board or its designee to cease the practice of medicine
within three (3) calendar days after being so notifiéd. The Respondent shall not
resume the practice of medicine until enrollment or participation in the outstanding
portions of the clinical competence assessment program have been completed. If the
Respondent did not successfully complete the clinical competence assessment
program, the Respondent shall not resume the practice of medicine until a final

decision has been rendered on the accusation and/or a petition to revoke probation.



The cessation of practice shall not apply to the reduction of the probationary time

period.

Within 60 days after Respondent has successfully completed the clinical
pompetence assessment program, Respondent shall participate in a professional
;enhancement program approved in advance by the Board or its designee, which shall
include quarterly chart re\;iew, semi-annual practice assessment, and semi-annual
review of professional growth and education. Respondent shall participate in the
professional enhancément program at Respondent’s expense during the term of

probation, or until the Board or its designee determines that further participation is no

longer necessary.

\

2. Professionalism Program (‘Ethics Course)

Within 60 calendar days of the effective date of this Decision, Respondent shall
enroll in a professionalism program, that meets the requirements of Title 16, California
Code of Regulations (CCR) section 1358.1. -Respondent shall participate in and
Isuccessful|y complete that program. Respondent shall provide any information and
documents that the program may deem pertinent. Respondent shall successfully
corﬁplete the classroom component of the program not IateAr than six (6) months after
Respondent'’s initial enrollment, 'and the longitudinal component of the program not
later than the time specified by the program, but no later thaﬁ one (1) year after
attending the classroom componeht. The professionAaIism program shall be at
Respondent’s expense and shall be in addition to the Continuing Medical Education

(CME) requirements for renewal of licensure.

A professionalism program taken after the acts that gave rise to the charges in

the Accusation, but prior to the effective date of the Decision may, in the sole



discretion of the Board or its designee, be accepted towards the fulfillment of this
condition if the program would have been approved by the Board or its designee, had

the program been taken after the effective date of this Decision.

Respondent shall submit a certification of successful completion to the Board or
its designee not later than 15 calendar days after successfully completing the program
or not later than 15 calendar days after the effective date of the Decision, whichever is

later.
3. Education Course

Within 60 calendar days of the effective date of this Decision, and on an annual
basis thereafter, Respondent shall submit to the Board or its designee for its prior
approval educational program(s) or course(s) which shall not be less than 40 hours per
year, for each year of probation. The educational program(s) or course(s) shall be
aimed at correcting any areas of deficient practice or knowledge and shall be Category
I certified. The educational program(s) or course(s) shall be at Respondent’s expense
and shall be in addition to the ContinL-Jing Medical Education (CME) requirements for
renewal of I-icensure. Following the completion of each course, the Board or its
designee may administer an examination to test Respondent’s knowledge of the
course. Respondent shall provide proof of attendance for 65 hours of CME of which 40

hours were in satisfaction of this condition.
4. Prescribing Practices Course

Within 60 calendar days of the effective date of this Decision, Respondent shall
enroll in a course in prescribing practices approved in advance by the Board or its
designee. Respondent shall provide the approved course provider with any

information and documents that the approved course provider may deem pertinent.



Respondent shall participate in and successfully complete the classroom component of
the course not later than six (6) months after Respondent’s initial enrollment.
Respondent shall successfully )complete any other component of the course within one
(1) year of enrollment. The prescribing practices course shall be at Respondent'’s |
expense and shall be in addition to the Continuing Medical Education (CME)

requirements for renewal of licensure.

A prescribing practices course taken after the acts that gavé rise to the charges
in the Accusation, but prior to the effective date of the Decision may, in the sole
discretion of the Board or its designee, be accepted towards the fulfillment of this
condition if the course would have been approved by the Board or its designee had

the course been taken after the effective date of this Decision.

Respondent shall submit a certification of successful completion to the Board or
its designee not later than 15 calendar days after successfuily completing the course,
or not later than 15 calendar days after the effective date of the Decision, whichever is

later. r
5. Medical Record Keeping Course

Within 60 calendar days of the effective date of this Decision, Respondent shall
enroll in a course in medical record keeping approved in advance by the Board or its
designee. Respondent shall provide the approved course provider with any
information and documents that the approved course provider may deem pertinent.
Respondent shall participate in and successfully complete the classroom component Of,
the course not later than six months after Respondent’s initial enrollment. Respondent
shall successfully complete any other component of the course within one year of

enrollment. The medical record keeping course shall be at Respondent’s expense and



shall be in addition to the Continuing Medical Education (CME) requirements for

renewal of licensure.

A medical record keeping course taken after the acts that gave rise to the
charges in the Accusation, but prior to the effective date of the Decision may, in the
sole discretion of the Board or its designee, be accepted towards the fulfillment of this
condition if the course would have been approved by the Board or its designee had

the course been taken after the effective date of this Decision.

Respondent shall submit a certification of successful completion to the Board or
_its designee not later than 15 calendar days after successfully completing the course,
or not later than 15 calendar days after the effective date of the Decision, whichever is

later.
6. Monitoring - Practice - Professional Enhancement Program

Within 30 calendar days of the effective date of thié Decision Respondent shall
enroll in a professional enhancement program approved in advance by the Board or its
designee, that includes, at minimum, quarterly chart review, semi-annual practicé |
assessment, and semi-annual review of professional growth and education.
Respondent shall participate in the professional enhancement program at

Reépondent’s expense during the term of probation.

If Respondent fails to enroll in a professional enhancement program approved
by the Board or its designee within 60 calendar days of the effective date of this
Decision, or fails to maintain enrollment once enrolled, Respondent shall receive a
noti'fication from the Board or its designee to cease the practice of medicine within

three calendar days after being so notified. Respondent shall cease the practice of



medicine until Respondent is enrolled in a professional enhancement program

approved by the Board or its designee.
7. Notification

Within seven days of the effective date of this Decision, Respondent shall
provide a true copy of this Decision and Accusation to the Chief of Staff or the Chief
Executive Officer at every hospital where privileges or membership are extended to
Respondent, at any other facility where Respondent engages in the practice of
medicine, including all physician and locum tenens registries or other similar agencies,
and to the Chief Executive Officer at every insurance carrier which extends malpractice
insurance coverage to Respondent. Respondent shall submit proof of compliance to

the Board or its designee within 15 calendar days.

This condition shall apply to any change(s) in hospitals, other facilities or

insurance carrier.
8. Supervision of Physician Assistants and Advanced Practice Nurses

During probation, Respondent is prohibited from supervising physician

assistants and advanced practice nurses.
9. Obey All Laws

Respondent shall obey all federal, state and local laws, all rules governing the
practice of medicine in California and remain in full compliance with any court ordered

criminal probation, payments, and other orders.



10. Quarterly Declarations

Respondent shall submit quarterly declarations under penalty of perjury on
forms provided by the Board, stating whether there has been compliance with all the

conditions of probation.

Respondent shall submit quarterly declarations not later than 10 calendar days

after the end of the preceding quarter.
11. General Probation Requirements

Compliance with Probation Unit: Respondent shall comply with the Board's

probation unit.

Address Changes: Respondent shall, at all times, keep the Board informed of
Respbndent’s business and residence addresses, email address (if available), and
telephone number. Changes of such addresses shall be immediately communicated in
writing to the Board or its designee. Under no circumstances shall a post office box
serve as an address of record, except as allowed by Business and Professions Code

section 2021(b).

Place of Practice: Respondent shall not engage in the practice of medicine in
Respondent’s or patient's place of residence, unless the patient resides in a skilled

nursing facility or other similar licensed facility.

License Renewal: Respondent shall maintain a current and renewed California

physician’s and surgeon’s license.



Travel or Residence Outside California: Respondent shall immediately inform
the Board or its designee, in writing, of travel to ény areas outside the jurisdiction of

California which lasts, or is contemplated to last, more than 30 calendar days.

In the event Respondent should leave the State of California to reside or to
practice Respondent shall notify the Board or its designee in writing 30 calendar days

prior to the dates of departure and return.
12. Interview with the Board or its ‘D,esignee

Respondent shall be available in person upon request for interviews either at
Respondent’s place of business or at the probation unit office, with or without prior

notice throughout the term of probation.
13. Non-practice While on Probation

Respondent shall notify the Board or its de}signee in writing within 15 calendar
days of any periods of non-practice lasting more than 30 calendar days and within 15
calendar days of Respondent’s return to practice. Non—pr;ctice is defined as any
period' of time Respondént is not practicing medicine as defined in Business and
Professions Code sections 2051 and 2052 for at least 40 hours in a calendar month in
direct patient care, clinical activity or teaching, or other activity as approved by the
Board. If Respondent resides in California and is considered to be in non-practice,
Respondent shall comply with all terms and conditions of probation. All time spent in
an intensive training program which has been approved by the Board or its designee
shall not be considered non-practice and does not relieve Respondent from complying

with all the terms and conditions of probation. Practicing medicine in another state of

the United States or Federal jurisdiction while on probation with the medical licensing



authority of that state or jurisdiction shall not be considered non-practice. A Board-

ordered suspension of practice shall not be considered as a period of non-practice.

In the event Respondent’s period of non-practice while on probation exceeds
18 calendar months, Respondent shall successfully complete the Federation of State
Medical Board's ‘Special Purpose Examination, or, at the Board's discretion, a clinical
competence assessment program that meets the criteria of Condition 18 of the current
version of the Board's "Manual of Model Disciplinary Orders and Discip‘li.nary

Guidelines” prior to resuming the practice of medicine.

Respondent’s period of non-practice while on probation shall not exceed two

years.
Periods of non-practice will not apply to the reduction of the probationary term.

Periods of non-practice for a Respondént residing outside of California, will
relieve Respondent of the responsibility to comply with the probationary terms and
conditions with the exception of this condition and the following terms and conditions
of probation: Obey All Laws; General Probation Requirements; and Quarterly

Declarations.
14. Completion of Probation

Respondent shall comply with all financial obligations (e.g., restitution,
probation costs) not later than 120 calendar days prior to the completion of probation.
Upon successful completion of probation, Respondent'’s certificate shall be fUIIy

restored.



15. Violation of Probation

Failure to fully comply with any term or condition of probation is a violation of
probation. If Respondent violates probation in any respect, the Board, after giving
Respondent notice and the opportunity to be heard, may revoke probation and carry
out the disciplinary order that was stayed. If an Accusation, or Petition to Revoke
Probation, or an Interim Suspension Order is filed against Respondent during,
probation, the Board shall have continuing jurisdiction until the matter is final, and the

period of probation shall be extended until the matter is final.
16. License Surrender

Following the effective date of this Decision, if Respondent ceases practicing
due to retirement or health reasons or is otherwise unable to satisfy the terms and |
conditions of probation, Respondent may request to surrender his license. The Board
reserves the right to evaluate Respondent’s request and to exercise its discretion in
determining whether or not to grant the request, or to take any other action deemed
apbropriate and feasona_ble under the circumstances. Upon formal acceptance of the
surrender, Re’sp.ondent shall within 15 calendar days deliver Respondent’s wallet and
wall certificate to the Board or its designee and Respondent shall no longer practice
medicine. Respondent will no Iomnger be subject to the terms and conditions of
probation. If Respondent re-applies for a medical license, the application shall be

treated as a petition for reinstatement of a revoked certificate.
17. Probation Monitoring Costs

Respondent shall pay the costs associated with probation monitoring each and

every year of probation, as designated by the Board, which may be adjusted on an



annual basis. Such costs shall be payable to the Medical Board of California and

delivered to the Board or its designee no later than January 31 of each calendar year.

The Decision shall become effective at 5:00 p.m. on April 2, 2021.

IT IS SO ORDERED this 4th day of March, 2021.

ek

Ronald H. Lewis, MD Chair
Panel A
Medical Board of California -
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MEDICAL BOARD OF CALIFORNIA
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

In the Matter of the Accusation Against:

BROOKE MILLON BARTON, M.D.

2730 Wilshire Blvd., Suite C20
Santa Monica, California 90403

Physician's and Surgeon's Certificate G 43306,

Respondent.

Case No. 800-2015-018519
ACCUSATION

Complainant alleges:

PARTIES

20_14
NALYST

I.  Kimberly Kirchmeyer (Complainant) brings this Accusation solely in her official

capacity as the Executive Director of the Medical Board of California (Board).

2. On September 15, 1980, the Board issued Physician's and Surgeon's Certificate

Number G 43306 to Brooke Millon Barton, M.D. (Respondent). That license was in full force

and effect at all times relevant to the charges brought herein and will expire on January 3 i, 2020,

unless renewed.

/"
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DISCIPLINARY HISTORY

3. On June 23, 2000, the Executive Director of the Medical Board filed an Accusation |
against Respondent in the matter entitled: In the Matter of the Accusation Against Brooke M.
Barton, M.D., Case No. 06-1999-102944, On December 7, 2001, a First Amended Accusation
was. filed in the matter.

4.  Onor about January 3, 2013, Respondent signed a Stipulated Settlement and
Disciplinary Order to resolve the Accusation. _,

5. By means of an order dated March 14, 2003, and effective April 14, 2003, in the case
entitled, In the Matter of the Accusation Against Brooke M. Barton, M.D., Case No. 06-1999-
102944, the Medical Board of California issued a Decision revokiri;g Dr. Barton’s license to
practice medicine. The revocation was stayed and her certificate was placed on probation for a
period of two years, with certain terms and conditions. A true and coxjrecf copy of the Decision is
attached hereto as Exhibit A and is incorporated herein by reference as if fully set forth.
Respondent’s probation was completed on April 14, 2005.

JURISDICTION

6.  This Accusation is brought before the Board under the authority of the following
laws. All section references are to the Business and Professions Code unless» otherwise indicated.

7. Section 2227 of the Code states:

“(a) A licensee whose matter has been heard by an administrative law judge of the Medical
Quality Hearing Panel as designated in Section 11371 of the Government Code, or whose default
has been entered, and who is found guilty, or who has entered into a stipulation for disciplinary
action with the board, may, in accordance with the provisions of this chapter:

“(1) Have his or her license revoked upon order of the board.

“(2) Have his or her right to practice suspended for a period not to exceed one year upon
order of the board.

“(3) Be placed on probation and Be required to pay the costs of prdbation monitoring upon

order of the board.

2
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“(4) Be publicly reprimanded by the board. The public reprimand may include a
requirement that the licensee complete relevant educational courses approved by the board.

“(5) Have any other action taken in relation to discipline as part of an order of probation, as
the board or an administrative law judge may deem proper.

“(b) Any matter heard pursuant to subdivision (a), except for warning letters, medical

review or advisory conferences, professional competency examinations, continuing education

activities, and cost reimbursement associated therewith that are agreed to with the board and

successfully completed by the licensee, or other matters made confidential or privileged by
existing law, is deemed public,/and shall be made available to the public by the board pursuant to
Section 803.1.” ,

8. Section 2234 of fhe Code, states:

“The board shall take action against any licensee who is charged with unprofessional
conduct. In addition to other provisions of this article, unprofessional conc'luct includes, but is not
limited to, the following:

“(a) Violating or attempting to violate, directly or indirectly, ‘assisying in or abetting the
violation of, or conspiring to violate any provision of this chapter.

“(b) Gross negligence. )

“(c) Repéated negligent acts. To be repeated, there must be two or more ncgligent acts or
omissions. An initial negligent act or omission followed by a separate and distinct departure from
the applicable standard of care shall constitute repeated negligent acts.

“(1) An initial negligent diagnosis followed by an act or omission medically appropriate for
that negligent diagnosis of the patient shall constitute a single negligent act.

“(2) When the standard of care requires a change in the diagnosis, act, or omission that
constitutes the negligent act described in paragraph (1), including, but not limited to, a
reevaluation of the diagnosis or a change in treatment, and the licensee’s conduct departs from the
applicable standard of care, each departure constitutes a separate and distinct breach of the

standard of care.

“(d) Incompetence.

3
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“(e) The commission of any act involving dishoresty or corruption which is substantially
related to the qualifications, functions, or duties of a physician and-surgeon.

“(f) Any action or conduct which would have warranted the denial of a certificate.

“(g) The practice of medicine from this state into another state or country without meeting
the legal requirements of that state or country for the practice of medicine. Section 2314 shall not
apply to this subdivision. This subdivision shall become operative upon the implementation of the
proposed registration program described in Section 2052.5.

“(h) The repeated failure by a certificate holder, in the absence of good cause, to attend and
participate in an interview by the board. This subdivision shall only apply to a certificate holder
who is the subject of an investigation by the board.” &

9. Section 2242 of the Code states:

“(a) Prescribing, dispensing, or furnishing dangerous drugs as defined in Sectio}l 4022
without an appropriate prior examination and a medical indication, constitutes unprofessional
conduct. -

- “(b) No licensee shall be found to have committed unprofessional conduct within the
meaning of this section if, at the time the drugs were prescribed, dispensed, or furnished, any of
the following applies:

“(1) The licensee was a designated physician and surgeon or podiatrist serving in the
absence of the patient’s physician and surgeon or podiatrist, as the case may be, and if the drugs
were prescribed, diépensed, or furnished only as necessary to maintain the patient until the return
of his or her practitioner, but in any case no longer than 72 hours.

“(2) The licensee transmitted the order for the drugs to a registered nurse or to a licensed
vocational nurse in an inpatient facility, and if both of the following conditions e)_(ist:

“(A) The practitioner had consulted with the registered nurse or licensed vocational nurse
who had reviewed the patient’s records.

“(B) The practitioner was designated as the practitioner to serve in the absence of the

patient’s physician and surgeon or podiatrist, as the case may be.

4 :
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“(3) The licensee was a designated practitioner serving in the absence (;f the patient’s
physician and surgeon or podiatrist, as the case may be, and was in possession of or had utilized
the patient’s records and ordered the renewal of a rhedically indicated prescription for an amount
not exceeding the original prescription in strength or amount or for more than one refill.

“(4) The licensee was acting in accordance with Section 120582 of the Health and Safety
Code.”

10. Section 2225.5 of the Code states:

“(b) (1) A licensee who fails or reﬁlées to comply with a court order, issued in the
enforcement of a subpoena, mandating the release of records to the board shall pay to the board a
civil penalty of one thousand dollars ($1,000) per day for each day that tﬁe doéuments have not
been produced after the date by which the court order requires the documents to be produced, up
to ten thousand dollars ($10,000), unless it is-determined that the order is unlawful or invalid.
Any statute of limitations applicable to the filing of an accusation by the board shall be tolled
during the period the licensee is out of compliance with the court order and during any related
appeals.

“(d) A failure or refusal of a licensee to comply with a court order, issued in the
enforcement of a subpoena, mandating the release of records to the board constitutes
unprofessional conduct and is grounds for suspension or revocation of his or her license.

“(e) Imposition of the civil penalties authorized b); this section shall be in accordance with
the Administrative Procedure Act (Chapter 5 (commencing with Section 11500) of Division 3 of
Title 2 of the Government Code).

“(f) For purposes of this sectioh, “certified medical records” means a copy of the patient’s
medical records authenticated by the licensee or health care facility, as appropriate, on a form
prescribed by the board.”

11. Section 2266 of the Code states:

5
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“The failure of a physician and surgeon to maintain adequate and accurate records relating

to the provision of services to their patients constitutes unprofessional conduct.”

CONTROLLED SUBSTANCE/DANGEROUS DRUGS
12.  The following medications are controlled substances and dangerous drugs within
the meaning of the Health and Safety Code and Business and P;rofessions Code: f

A. Didrex (benzphetamine) - is a stimulant that is similar to an amphetamine.
It is an appetite suppressant that affects the central nervous system.

B. Viibryd — is a prescription medication indicated for the treatment of major
depressive disorder.

C. Dalmane (flurazepam) — is a benzodiazepine. Dalmane is a hypnotic agent
used for the treatment of insomnia.

D. Halcion (triazolam) — is a central nervous system élepressant in the
benzodiazepine class. It is generally only used as a sedative to treat insomnia.

E. Xanax — (alprazolam) is a benzodiazepine. Alprazolam affects chemicals in
the brain that may be unbalanced in people with anxiety. Xanax is used to treat anxiety
disorders, panic disorders, and anxiety caused by depression.

F. Klonopin (clonazepam) — is a benzodiazepine. 1t affects chemicals in the
béain that may be unbalanced.

G. Ambien - (zolpidem) is a sedative, also called a hypnotic. Ambien is used
to treat insomnia by affecting chemicals in the brain that may be unbalanced in people
with sleep problems or insomnia. The immediate-release tablet is used to help the patient

fall asleep when ready to go to bed. The extended-release form, known as Ambien CR,

6
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has a first layer that dissolves quickly to help the patient fall asleep, and a second layer
that dissolves slowly to help the patient stay asleep.

H. Revia — is a narcotic drug that blocks the effects of other narcotic
medicines and alcohol which is used to treat narcotic drug or alcohol addiction.

L. Modafinil (Provigil) - is a controlled substance used in the treatment of
narcolepsy and other significant sleep disorders.

i

FIRST CAUSE FOR DISCIPLINE

(Unprofessional Conduct — Refusal to Comply with Court Order for Patient Records)

13.  Respondent is subject to disciplinary action under Code sections 2234, subdivision
(a), and 2225.5, subdivision (b)(1), in that Respondent failed and refused to comply with the Los
Angeles Superior Court’s Order for the production of the certified medical records of the five
patients whose care was the subject of Medical Board Case No. 800-2015-018519. In Los |
Angeles Superior Court Case No. BS174337, Respondent was ordered to turn over all records
related to five patients, including those four whose care is the subject of the instant action. The
records to be turned over to Complainant included certified medical records. The records were to
be turned over to the Board, on or before November 12, 2018, but were not. The circumstances
are as follows:

14.  OnNovember 2, 2018, a hearing was held in Department 73 of the Los Angeles
Superior Court, on the Board’s Petition for Order to Show Cause and for Order Compelling
Respondent to Produce Medical Reeords. The Petition was granted.

15. OnNovember 5, Judge Ongkeko of the Los Angeles Superior Court signed the order
requiring Respondent to produce -- among other things -- the m/edical and billing records related
to patients A, B, C, D, and E, in accord with the subpoenas that were issued, on or befori
November 12, 2018.

"

"
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16. OnNovember 12, 2018, Respondent had not provided any records to the Board, or to- any
representative of the Board, including the investigator assigned to the matter and the Board’s
legal representative.

17. On December 17, 2018, a case management conference was held in Department 73 of
the Los Angeles Superior Court. Respondent failed to appear. An Order to Show Cause re:
contempt, returnable on January 3, 2019, was set.

18. On December 19, 2018, largely illegible and uncertified patient medical records for
the five patients were provided to the Office of the Attorney General. The only set of billing
records received were those related to patient D.

19. On January 3, 2019,the Contempt hearing on the Order to Show Cause was held. No
appearance was made by Respondent. Accordingly, a bench warrant was issued for the arrest of
Respondent.

20. OnJanuary 7, 2019, the Board served Respondent with a subpoena to appear and
testify at the Health Quality Investigations Unit (HQIU) Glendale office, on January 28, 2019, at
11:30 a.m.

21. OnJanuary 11, 2019, Respondent produced five record certifications, which she
represented, corresponded to the records produced to Complainant’s counsel on December 19,
2018. '

22. OnJanuary 25, 2018, the HQIU investigator assigned to investigate Respondent’s
conduct contacted counsel for Respondent and confirmed that Respondent was subpoenaed and
would appear for her interview on January 28, 2019, at 11:30 a.m.

23.  OnJanuary 28, 2019, Respondent failed to appear for her Board interview.
Respondent never produced sets of legible medical records and to date has not contacted the
Board to cooperate with her licensing agency’s inv:estigation aﬁd to appear for an interview.

24. Respondent’s conduct, as set forth in paragraphs 10 through 20, inclusive above,
constitutes unprofessional conduct pursuant to Code section 2234, subdivision (a), in that

Respondent refused to comply with a court order, issued in the enforcement of a subpoena

8
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mandating the release of medical records of patients A, B, C, D and E, to the Board. Assuch,
cause for discipline exists.
SECOND CAUSE FOR DISCIPLINE
(Gross Negligence)

25. Respondent Brooke Millon Barton, M.D. is subject to disciplinary action under
sections 2234, subdivision (b) and 2242 in that she inappropriately prescribed controlled
substances to five patients without justification and provided poor medical care, such that the
health and life of the patients were placed at risk. The medical records related to each of the
patients are illegible, such that no subsequent treating physician could review them, to obtain
adequate history, assess the care and treatment rendered by Respondent, or provide continuing
appropriate care based on the patient’s status and treatment. Trhis placed the health and lives of
the patients at risk.

The patient records were reviewed by a Board retained expert who deemed the records
largely illegible, but was able to discern some words and phrases contained therein. The
circumstances are as follows:

Patient A

26. The patient records produced by Respondent spanned the period from February 2012
through December 2015 and documented approximately 185 visits. In 2012, this patient was 76
years-old. Respondent’s notes were largely illegible. Those words and phx\‘ases that were |
discernable, demonstrated that patient A was diagnosed with depression. Sile underwent a brief
mental status examination, which revealed, “depression, poor eye contact, red hair, glasses,
overweight, no SI.” Patient A’s past medical history included the use of Didrex for 10 years. The
patient suffered from fibromyalgia and chronic fatigue syndrome.

27. Respondent prescribed an antidepressant medication, Viibryd to Patient A, as well as
Dalmane and Didrex 50 mg once twice a déy #120, Cytomel, Halcion, Seroquel and Xanax.

28. OnNovember 5, 2015, Respondent noted “A/P [Assessment/Plan] grief, some meds.”

29. Patient A’s records contain no documentation of monitoring body weight/BML, vital

signs, or EKGs. There is no documentation indicating informed consent was obtained from the

9
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patient. Respondent’s rationale for long-term prescribing of benzphetamine and triazolam, is
absent from the record, as is any plan to eventually taper the dose of these medications.

30. Respondent prescribed benzphetamine, an amphetz;lmine-type compound
recommended for short-term treatment for obesity in combination with a structured program of
diet and exercise. This medicine is recommended for short-term use only, from several weeks to
a maximum of six months, and must be used with extra caution in the elderly. Per pdtient A’s
records, she received this medication at the age of 76 years, and was prescribed the medication
over a two to three-year time period, without justification. The patient’s medical records reveal
no record of any monitoring of the patient’s body weight/BMI, diet and exercise schedule.

31. Patient A was also prescribed triazolam, a sleeping medication that is recommended
for short-term use (10 days). She was prescribed the medication on a long-term basis, despite its
use requiring extra care in the elderly. The patient was prescribed twice the recommended
maximum dose for an adult. At the same time, she was prescribed alprazolam, which fs also a
benzodiazepine and substantially increases the risk of over sedation, intoxication, as well as falls
and accidents, especially in the elderly. These medications were prescribed without a clear
rationale for combining prescriptions for two benzodiazepines and stimulant medications.

32. In her care of patient A, Respondent committed gross negligence by failing to avoid
unnecessary and unsafe prescribing of multiple controlled substances without adequate safety
monitoring in an elderly patient.

Patient B

33. Respondent produced the medical records for patient B from January 2012 through
December 2016. There are approximately 29 documented visits. Patient B was 80 years-old in
2012.

34. Patient B’s medical records are largely illegible. The information that can be
extracted from the medical records is: “A/P sleep apnea sleep disorder Dx MVP, HX child
abuse.” The following medications are listed in the patient medical record: Seroquel,‘Ambien 10

mg, Provigil 200 mg. There is a later note that includes a mental status examination and which

10
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states, “no depression, no anxiety, tried stimulant.” The record also includes prescriptions for
Seroquel 100 mg, Klonopin, Risperadal 3 mg #90, and Zolpidem 10 mg #90.

35. Respondent prescribed multiple controlled substances in"the benzodiazepine class iﬁ
combination with other sleep medications to patient B, an elderly man. Alpr:;lzola_m, clonazepam
and zolpidem are all sedative medications which can be addictive and can be abused by patients.
Despite prescribing these medications, Respondent failed to document patient B’s vital signs.

36. Respondent prescribed these sleeping medications to patient B on a 1ong-term basis.
The medications are recommended for short-term use and must be used with extra care in the
elderly. Instead of decreasing the dosage, as should be done in thé case of the elderly,
Respo’ndent prescribed high dosages to patient B. The excessive quantity of tablets being
prgscribed to an elderly patient without clear documentation of medical need or safety monitoring
is dangerous. Respondent prescribed in a manner that placed the patient at risk for over sedation
and at unnecessary risk of potential harm. Further, Respondent did not have a plan to taper an/d
eventually discontinue the patient’s use of these medications.

37. Inher care of patient B, Respondent committed gross negligence by failing to avoid
unnecessary and unsafe prescribing of multiple controlled substances without adequate safety
monitoring in an elderly patient.

Patient C |

38. The patient records produced by Respondent for patient C spanned the 4-year period
from February 2012 through January 6, 2016 and documented apﬁroximately 66 visits. In 2012,
this patient was 52 years-old. Respondent’s notes are largely illegible. Those words and phrases
that were discernable, demonstrated that patient C’s chief complaint was “trouble connecting.” A
mental status examination was documented, “+depression, withdrawn, +suicidal ideation no
plan.” CPT code for major depression was identified with, “P/[plan] Zoloft, Revia, A;ntabuse,
R/0 Medicaid.” Prescribed medications included Xanax, Lamictal, modafinil, Abilify, Prozac,
and Phentermine.

39. On April 25, 2012, Respondent documented a treatment plan. The assessment stated,

patient C was doing better with increased Abilify, increased Lamictal, increased Prozac.”
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40. On August 17, 2012, Respondent recommended that patient C be excused from work
2 day per week until further notice.

41. On May 25, 2013, Respondent noted, “exercise not yet diet going well.

42. OnJune 5, 2013, Respondent noted that on exam that patient C was not depressed, no
suicidal ideation.

43.  OnlJuly 1, 2013, Respondent documented, “A/P follow al,c":ohol food depression sitable
on meds” and “A continues more social less depressed.”

44. On September 17, 2014, Respondent documented, “A/P mood stable.”

45. The medical record entry of October 22, 2014, contained a prescription copy listing
various lab results.

46. The medical record entry of March 11, 2015, mentions BMI and references, “excited
aboﬁt bariatric surgery.”

47. OnNovember 4, 2015, Respondent documented that blood pressure check was too
low, the patient gained 20 pounds in a year to 240, and her BMI was 40.

48. Patient C was prescribed benzphetamine from 2012 through 2015, Which is far
béyond the recommended duration. Respondent did not document a clinical justification for this.
The listed treating diagnosis of this patient was major depression. Although BMI is mentioned
twice in the record, there is no indication that the Respondent was treating this patient for obesity
or another eating disorder. There is no ongoing documentation of the patient’s weight over time.
There is no off label clinical indication for prescribing benzphetamine in a high dosage over an
extended period.

49. InJuly of 2012, Respondent began to also prescribe modafinil to patient C.
lModaﬁnil is a medication used to treat sleep disorders. There is no evidence that the patient
underwent a diagnostic sleep evaluation or an acceptable documented rationale for the prescribing
of modafinil, or for prescribing this drug in combination with benzphetamine.

50. Modafinil and benzphetamine have a risk of abuse. Respondent only checked the
patient’s blood pressure on occasion. There are no other documented vital signs in patient C’s

medical record. No EKG was performed.

12
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51. Respondent prescribed alprazolam to patient C for an extended period of time.

52. Respondent documented three cursory mental status examinations. No informed
consent was obtained from the patient for the medications prescribed. There was no evidence of
appropriate treatment planning in the medical record.

53.  Inher care of patient C, Respondent committed gross negligence by
overprescribing multiple controlled substances for an extended period of time without approériate
clinical indications and without documenting adequate safety monitoring of the patient.

THIRD CAUSE FOR DISCIPLINE
(Failure to Maintain Adequate Records)

54. Respondent is subject to disciplinary action under Business and Professions Code
section 2266 in that she failed to maintain adequate and accurate records in her care and treatment
of all four patients identified in the instant Accusation. The circumstances are as follows:
Patient D

55.  Respondent first saw patient D on February 9, 2013. She treated the patient through

February 27, 2014. There are ten recorded medical visits. With the exception of the entry for the

first visit, which is duplicated in typewritten form, the rﬁedical records are largely illegible. The
information that can be deduced from the records includes that the patient was diagnosed with
panic disorder. Respondent prescribed Prozac 20 mg and Xanax to patient D.

56. OnFebruary 9, 2013, the patient was prescribed-alprazolam 1 mg #60.

57. Three days after filling his first prescription, patient D filled a prescription for 120
tablets of alprazolam. There is no note in the medical record indicating the justification for this.

58. Approximately one week after that, patient D was prescribed an additional 90 tablets
of alprazolam.

59. In March of 2013, patient D filled prescriptions for 180 tablets of alprazolam. The
prescriptions were written by Respondent.

60. In April of 2013, patient D filled prescriptions for 400 tablets of alprazolam. The

prescriptions were written by Respondent.

13
(BROOKE MILLON BARTON, M.D.) ACCUSATION NO. 800-2015-018519




B

O &0 N N W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

61. Patient D was prescribed high dosages of alprazolam. Alprazolém is potentially
highly addictive. The patient was prescribed 1 mg twice per day at the outset of treatment. The
dose was escalated to 1 mg four times a day (120 tablets in 30 days), a daily dosé of 4 mg. At‘
that dosage the medication can cause serious over sedation and symptoms of intoxication.
Potential risks of high dose a]prazolam include respiratory depression, accidents, and death.

62. The medical record does not show that the patient was warned of the risks associated
with taking this medication at the dosages prescribed, incl;lding the risk of addiction, the risks
associated with the combining the medication with other drugs or alcohol, and informed consent
was not obtained. No warnings regarding use were given. Thete is no clinical evidence of any
treatment plan to eventually taper and discontinue the medication, or of a consideration of
substituting it with a less addictive and safer alternative.

63. Paragraphs 15 through 50, inclusive, above are incorporated herein by reference as if
\

fully set forth.

64. Respondent failed to maintain legible records that documented pertinent and required

information related to the care and treatment of six patients. Her records were scant, illegible,

and incomplete.
PRAYER
> WHEREFORE, Complainant requests that a hearing be held on the matters herein alleged,

and that following the hearing, the Medical Board of California issue a decision:

I.  Revoking or suspending Physician's and Surgeon's Certificate Number G 43306,
issued to Brooke Millon Barton, M.D.;

2. Revoking, suspending or denying approval of her authority to supervise physician
assistants and advanced practice nurses;

3. Ordering her to pay the Board civil penalties in the amount of $10,000 for her failure
and refusal to comply with the Board’s requésts for the certified medical records of patients A, B,
C. D, and E; '

4.  If placed on probation, ordering her to pay the Board the costs of probation

monitoring; and

14 _
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5.

Taking such other and further action as deemed necessary and propet.

DATED:

March 15, 2019

LA2019600570
53265966.docx

ERLY KIRCH A
Executive Director
Medical Board of (G
Department of Constimer Affairs
State of California

Complainant
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_ BEFORE THE
DIVISION OF MEDICAL QUALITY
MEDICAL BOARD OF CALIFORNIA
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA -

In the Matter of the Accusation Against:

BROOKE M. BARTON, M.D. File No. 06-1999-102944

Physician's and Surgeon's
Certificate No. G43306

Respondent.

st st Nt st ut et mt st s

DECISION

The attached Stipulated Settlement and Disciplinary Order is hereby adopted as the
Decision and Order of the Division of Medical Quality of the Medical Board of California,
Department of Consumer Affairs, State of California.

This Decision shall become effective at 5:00 p.m.on _April 14, 2003 .

IT IS SO ORDERED March 14, 2003

MEDICAL BOARD OF CALIFORNIA

Lorle/G @ce, Chalr “

Panel A
Division of Medical Quality
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BILL LOCKYER, Attorney General
of the State of California

E. A. JONES I1I, State Bar No. 71375
Deputy Attomey General

California Department of Justice

300 So. Spring Street, Suite 1702

Los Angeles, CA 90013

Telephone: (213) 897-2543

Facsimile: (213) 897-1071

Attorneys for Complainant

BEFORE THE
DIVISION OF MEDICAL QUALITY
MEDICAL BOARD OF CALIFORNIA
DEPARTMENT OF CONSUMER AFFAIRS

STATE OF CALIFORNIA
In the Matter of the Accusation Against: Case No. 06-99-102944
BROOKE M. BARTON, M.D. OAH No.: L-2000120142
530 Wilshire Boulevard, Suite 209 ‘ , '
Santa Monica, California 90401 STIPULATED SETTLEMENT AND
- DISCIPLINARY ORDER

Physician and Surgeon's.Certificate No. G43306

Respondent.

In the interest of a prompt and speedy settlement of this matter, consistent with the
public interest and the responsibility of the Division of Medical Quality, Medical Board of
California of the Department of Consumer Affairs, the parties hereby agree to the following
Stipulated Settlement and Disciplinary Order which will be submitted to the Division for
approval and adoption as the final disposition of the First Amended Accusation.

PARTIES

1. - Ron Joseph (Complainant) is thclExecutive Director of the Medical Board
of California. He brought this action solely in his official capacity and is represented in this
matter by Bill Lockyer, Attorney General of the State of California, by E. A. Jones III, Deputy
Attorney General.

2. Respondent Brooke M. Barton, M.D. (Respondent) is represented in this
proceeding by attorney Alan I. Kaplan, whose address is 1925 Century Park ](East,ASuite 500, Los

1
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Angeles, California 90067-2706. | -
3. On or about September 15, 1980, the Medical Board of California issued
Physician and Surgeon's Certificate No. G43306 to Brooke M. Barton, M.D. (Respondent). The
Certificate was in full force and effect at all times relevant to the charges brought in Accusation
No. 06-99-102944 and will expire on January 31, 2004, unless renewed.
| JURISDICTION

4. First Amended Accusation No. 06-99-102944 was filed before the
Division of Medical Quality (Division) for the Medical Board of Califomia, Department of
Consumer Affairs, and is currentlyi pending against Respondent. The First Amended Accusation
and all other statutorily required documents were properly served on Respondent on December 7,
2001. Respondent timely filed her Notice of Defense contesting the Accusation. A copy of First

Amended Accusation No. 06-99-102944 is attached as exhibit A and incorporated herein by

reference.

ADVISEMENT AND WAIVERS

5. Respondent has cérefully read, fully discussed with counsel, and
understands the charges and allegations in the First Amended Accusation No. 06-99-102944.
Respondent has also carefully read, fully discussed with counsel, and understands the effects of
this Stipulated Settlement and Disciplinary Order.

| 6. Respondent is fully aware of her legal rights in this matter, including the

right to a hearing on the charges and allegations in the First Amended Accusation; the right to be
represented by counsel at her own expense; the right to confront and cross-examine the witnesses
against her; the right to preéent evidence and to testify on her own behalf; the right to the
issuance of subpbenas to compel the attendance of witnesses and the production of documents;
the right to reconsideration and court review of an adverse decision; and all other rights accorded
by the California Administrative Procedure Act and other applicable laws.

7. Respondent voluntarily, knowingly, and intelligently waives and gives up

each and every right set forth above.
"
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CULPABILITY

8. Bases lipon evidence she believes supports her position, respondent denies
the allegétions in the First Amended Accusation No. 06-99-102944. Respondent agrees that
complainant could establish a prima facie case at a hearing. Respondent chooses not to defend
the case and agrees to be bound by the disciplinary order herein.

RESERVATION

9. The agreements made by Respondent herein are only for the purposes of
this proceeding, or any other proceedings in which the Division of Medical Quality, Medical
Board of California, or other professional licensing ageﬁcy is involved, and shall not be
admissible in any other criminal or civil proceeding.

CONTINGENCY

10.  This stipulation shall be subject to approval by the Division of Medical
Quality. Respondent understands and agfees that counsel for Complainant and-the staff of the
Medical Board of California may communicate directly with the Division regarding this
stipulation and settlement, without notice to or participation by Respondent or her counsel. By
signing the stipulation, Respondent understands and agrees that she may not withdraw her
agreement or seek to rescind the stipulation prior to the time the Division considers and acts upon
it. If the Division fails to adopt this stipﬁlation as its Decision and Order, the Stipulated
Settlement and Disciplinary Order shall be of no force or effect, except for this paragraph, it shall
be inadmissible in any legal action between the parties, and the Division shall not be disqualified
from further action by having considered this matter.

11.  The parties understand and agree that facsimile copies of this Stipulated
Settlement and Disciplinary Order, including facsimile signatures thereto, shall have the same
force and effect as the originals.

12 In consideration of the foregoing agreements and stipulations, the parties
agree that the Division may, without further notice or formal proceeding, issue and enter the
following Disciplinary Order:

m
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DISCIPLINARY ORDER

IT IS HEREBY ORDERED that Physician and Surgeon's Certificate No. G43306
issued to Respondent Brooke M. Barton, M.D. is revoked. However, the revocation is stayed
and Respondent is placed on probation for two (2) years on the following terms and conditions.

Within 15 days after the effective date of this decision the respondent shall
provide the Division, or its designee, proof of service that respondent has served a true copy of
this decision on the Chief of Staff or the Chief Executive Officer at every hospital where
privileges or membership are extended to respondent or at any other facility where respondent
engages in the practice of medicine and on the Chief Executive Officer at every insurance carrier
where malpractice insurance coverage is extended to respondent.

1. - EDUCATION COURSE Within ninety (90) days of t\he effective date of
this decision, and on an annual basis thereafter, respondent shall submit to the Division or its
désignee for its prior approval an educational program or course to be designated by the Division
or its designee which shall be aimed at correcting any areas of deficient practice or knowledge
which shall not be less than 25 hours per year, for each year of probation. This program shall be
in addition to the Continuing Medical Education (CME) requirements for re-licensure.
Following the completion of each course, the Division or its designee may administer an
examination to test respondent's knowledge of the course. Respondent shall provide proof of
attendance for 50 hours of continuing medical education of wﬁich 25 hours were in satisfaction
of this condition and were approved in advance by the Division or its designee.

2.  PHYSICIAN PRESCRIBING Within sixty (60) days of the effective date
of this decision, respondent is hereby ordered to enroll in the University of California San Diego
Physician'Assessment and Clinical Education (PACE) Program Physician Prescﬁbiﬁg Course,
and shall successfully complete the course within 180 days of the effective date of this order. |
Failure to successfully and timely complete the course shall constitute a material breach of this
order.

3. PSYCHOTHERAPY Respondent shall continue psychotherapy treatment

for the period of probation with treating psychotherapist Dr. Martha Kirkpatrick, M.D., or until




the Division or its designee deems that no further psychotherapy is necessary. Respondent shall -
have the treating psychotherapist submit quarterly status reports to the Division or its designee.
The Division or its designee may require respondent to unciergo psychiatric evaluations by a
psychiatrist mutually acceptable to the Division and respondeht. If, prior to the termination of
probation, respondent, after notice and an opportunity to be heard, is found not to be mentally fit
to resume the.practice of medicine without restrictions, the Division shall retain continuing
jurisdiction over the resbondent’s license and the period of probaéion shall be extended until the
Division determines that the respondent is mentally fit to resume the practice of medicine
without restrictions. The respondent shall pay the cost of the therapy and evaluations.

If the treating psychotherapist resigns or is no longer available, respondent shall,
within fifteen (15) day;, move to have a new treating psychotherapist appointed, through
nomination by responderit and approval by the Division or its designee.

4.  MONITORING Within thirty (30) days of the effective date of this
decision, respondent shall submit to the Division or its designee for its prior approval a plan of
practice in which respondent's practice shall be monitored for the first year of probation by Dr.
Raymond J. Friedman, M.D., Ph.D., who shall provide periodic reports to the Division or its
designee. ' |

If the monitor resigns or is no longer available, respondent shall, within fifteen
(15) c}ays, move to have a new monitor appointed, through nomination by respordent and
approval by the Division or its designee.

5. OBEY ALLLAWS Respondent sﬁall obey all federal, state and local
laws, all rules governing the practice of medicine in California, and remain in full compliance
with any court ordered criminal probation, payments and other orders.

6. QUARTERLY REPORTS Respondent shall submit quarterly

declarations under penalty'of perjury on forms provided by the Division, stating whether there

| has been compliance with all the conditions of probation.

7. PROBATION SURVEILLANCE PROGRAM COMPLIANCE

Respondent shall comply with the Division's probation surveillance program. Respondent shall,
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at all times, keep the Division informed of her business and residence addresses which shall both
serve as addresses of record. Changes of such addresses shall be immediately communicated in
writing to the Division. Under no circumstances shall a post office box serve as an address of '
record, except as allowed by Business and Professions Code section 2021(b).

Respondent shall, at all times, maintain a current and renewed physician’s and
surgeon’s license.

Respondent shall also immediately inform the Division, in writing, of any travel
to any areas outside the jurisdiction of California which lasts, or is contemplated to last, more
than thirty (30) days.

8. INTERVIEW WITH THE DIVISION, ITS DESIGNEE OR ITS
DESIGNATED PHYSICIAN(S) Respondent shall appear in person for interviews with the

Division, its designee or its designated physician(s) upon request at various intervals and with
reasonable notice.

9.  TOLLING FOR OUT-OF-STATE PRACTICE., RESIDENCE OR IN-
STATE NON-PRACTICE In the event respondent should leave California to reside or to -
practice outside the State or for any reason should respondent stop practicing medicine in
California, respondent shall notify the Division or its designee in writing within ten (10) days of
the dates of departure and return or the dates of non-practice within California. Non-practice is
defined as any period of time exceeding thirty (30) days in which respondent is not engaging in
any activities defined in Sections 2051 and 2052 of the Business and Professions Code. All time
spent in an intensive trairiing program approved by the Division or its designee shall be
considered as time spent in the practice of medicine. A Board-ordered suspension of practice
shall not be considered as a period of non-practice. Periods of temporary or permanent residence
or practice outside Califomia or of non-practice within California, as defined in this condition,
will not apply to the reduction of the probationary order.

10. COMPLETION OF PROBATION Upon successful completion of
probation, respondent'’s cerfiﬁcate shall be fully restored.

11.  VIOLATION OF PROBATION If respondent violates probation in any
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respect, the Division, after giving respondent notice and the opportunity to be heard, may revoke
probation and carry out the disciplinary order that was stayed. If an accusation or petition to
revoke probation is filed against respondent during probation, the Division shall have continuing
jurisdiction until the matter is final, and the period of probation shall be extended until the matter
is final.

12.  COST RECOVERY The respondent is hereby ordered to reimburse the
Division the amount of $7500.00 within ninety (90) days of the effe.ctive date of this decision for
its investigative and prosecution costs. Failure to reimburse the Division's cost of investigation
and prosecution shall constitute a violation of the probation order, unless the Division agrees in
writing to payment by an installment plan because of financial hardship. The filing of
bankruptcy by the respondent shall not relieve the responc;ent of her responsibility to reimburse

the Division for its investigative and prosecution costs.

13. PROBATION COSTS Respondent shall pay the costs associated with

probation monitoring each and every year of probation, as designated by the Division, whic;,h are
currently set at $2488.00, but may be adjusted on an annual basis. Such costs shall be payable to
the Division of Medical Quality and delivered to the designated probation surveillance monitor
no later than January 31 of each calendar year. Failure to pay costs within 30 days of the due
date shall constitute a violation of probation.

14. LICENSE SURRENDER Following the ’effective date of this decision, if
respondent ceases practicing due to retirement, héalth reasons or i‘s otherwise unable to satisfy
the terms and conditions of probation, respondent may voluntarily tender her certificate to the
Board. The Division reserves the right to evaluate the respondent's request and to exercise its
discretion whether to grant the request, or to take any other action deemed appropriate and
reasonable under the circumstances. Upon formal acceptance of the tendered license, respondent
will not longer be subject to the terms apd conditions of probation.

ACCEPTANCE
I have carefully read the above Stipulated Settlement and Disciplinary Order and

have fully discussed it with my attorney, Alan I. Kaplan. Iunderstand the stipulation and the

7
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FROM : Law Offaces OF Alan 1. Kaplan FAX NO. : 3182817671

Jan. 31 2083 p2:3%M

12:82

effect it will have on my Physiéign and Surgeon’s Certificate. { enter into this Stipulated
Settiement and Disciplinary Order voluntaaly, knowingly, and intelligently, and agres w0 be
bound by the Decision and Order of the Division of Medical Quality, Medical Board of
Californis. ' |

DATED: M\ 2 \\O>

,%lwﬂ :V\‘l (&}}L’f—‘?y‘r‘ ﬂ"; ‘_I\/
‘BROOKE M. BARKTON, MD.
Respondent

{ have read and fully discussed with Respondent Brooks M, Barton, M.D. the
terms and conditions and other matters contained in the above Stipulated Serdement and
Disciplinary Order. L approve its form and cotent.

DATED: 1[5/ 0 3 . | O—C?
//f;/ | .
(_—
ALANT KAPLAN -

Attomey for Respondent

ENDORSEMENT .
The foregoing Stipulated Settlemont and Disciplinary Order is ‘hereby respestfully

submitted for consideration by the Division of Medieal Quality, Medical Board of Califominof

the Department of Consumer Affairs.

DATED: {//Z,//?,M 2

'BILL LOCKVER, Attorney Gepersl
of the Stats of Califomia

BOJ fioskst Number: D3S73160-1A00 0077

8 (> (=R
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Exhibit A
First Amended Accusation No, 06-99-102944
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 FILED
STATE OF CALIFORNIA

BILL LOCKYER, Attorney General MEDICAL BOARD OF CALIFORNIA
of the State of California : SACRAMENTO eccrv e, 7 20

MARK T. ROOHK, State Bar No. 132698 BY: ZX. Lot ANALYST
Deputy Attorney General

California Department of Justice
300 South Spring Street, Suite 1702
Los Angeles, California 90013
Telephone: (213) 897-2568
Facsimile: (213) 897-1071

Attorneys for Complainant

BEFORE THE
DIVISION OF MEDICAL QUALITY
MEDICAL BOARD OF CALIFORNIA
DEPARTMENT OF CONSUMER AFFAIRS

STATE OF CALIFORNIA
In the Matter of the Accusation Against: Case No. 06-99-102944
BROOKE M. BARTON, M.D. FIRST AMENDED ACCUSATION
1502 Wilshire Boulevard
Suite 305

Santa Monica, California 90403-5559

“Physician and Surgeon's certificate No. G 43306

Respondent
Complainant alleges:
PARTIES _
1. Ron Joseph ("Complainant") brings this first amended accusation solely in

his official capacity as the Executive Director of the Medical Board of California, Departmeht of
Consumer Affairs. | |

2. On or about September 15, 1980, the Medical Board of California issued.
physician and surgeon's certificate Number G 43306 to Brooke M. Barton, M.D. ("Respondent”).
The physician and surgeon's certificate was in full force and effect at all times relevant to the

charges brought herein and will expire on January 31, 2004, unless renewed.
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JURISDICTION
3. This First (Amended Accusation is brought before the Division of Medical
Quality, Medical Board of California ("Division"), under the authority of the following sections
of the Busjne_ss and Professions Code ("Code™).

5 Section 2227 of the Code provides that a licénsee who is found guilty ‘
under the Medical Practice Act may have her license revoked, suspended for a period not to
exceed one yéar, placed on probation and required to pay the costs of probation monitoring, or
such other action taken in relation to discipline as the Division deems proper.

5. Section 2234 of the Code states:

“The Division of Medical Quality shall take action against any licensee who is
charged with unprofessional conduct. In addition to other provisions of this article,
unprofessioﬁal conduct includes, but is not limited to, the following: (

“(a) Violating or attempting to violate, directly or indirectly, or assisting in or
abetting the violation of, or conspiring to violate, any provision of this chapter {Chapter
5, the Medical Practice Act]. |

“(b) Gross negligence.‘

*(c) Repeated negligent acts..

“(d) Incompetence.

“(e) The commission of any act involving dishonesty or corruption which is
substantially related to the qualiﬁcatioﬂs, functions, or duties of a physician and surgeon.'

“(f) Any action or conduct which would have warranted the denial of a
certificate.”

) 6. Section 725 of the Code provides:
"Repe)ated acts of clearly excessive prescribing or administering of
drugs or treatment, repeated acts of clearly excessive use of diagnostic procedures,
or repeated acts of clearly excessive use of diagnostic or treatment facilities as

‘determined by the standard of the community of licensees is unprofessional

conduct for a physician and surgeon. . . ."

2
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7.

The following medications are dangerous drugs within the meaning of

Business and Professions Code section 4022 and, where indicated, controlled substances within

the meaning of Health and Safety Code sections 11055, 11056, and 11057:

A.

APAP with codeine, a Schedule III controlled substance as defined in v
Health-and Safety Code section 11056.

Dexedrine, a trade name for dextroamphetamine sulfate, a Schedule II
controlled substance as defined in Health and Safety Code section 11055.
Fioricet, a trade name for butalbital, acetaminophen, and caffeine, a
Schedule I1I controlled substance as defined in Health and Safety Code
section 11056.

Fiorinal, a trade name for butalbital, aspirin, and caffeine, a Schedule I1
controlled substance as defined in Health and Safety Code section 11056.
Hydrocodone, a Schedule III controlled substance as defined in Health and
Safety Code section 11056.

Klonopin, a trade name for clonazepam, a Schedule IV controlled

.substance as defined in Health and Safety Code section 11057.

Soma, a trade name for carisoprodol.
Tylenol #4, a trade name for acetaminophen and codeine, a Schedute III
controlled substance as defined in Health and Safety Code section 11056.

Vicodin, a trade name for acetaminophen with hydrocodone bitartrate, a

" Schedule 111 controlled substance as defined in Health and Safety Code

8.

section 11056.
Xanax, a trade name for alprazolam, a Schedule IV controlled substance as
defined in Health and Safety Code section 11057.

Section 822 of the Code states, in pertinent part, that the Board may

revoke or suspend a license or place the licensee on probation if it determines that her ability to

practice her profession safely is impaired because the licensee is mentally ill, or physically ill

affecting competency.
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9. Section 14124.12 of the Welfare and Institutions Code provides, in

pertinent part, that:

(a) Upon receipt of written notice from the Medical Board of California-. . .
that a licensee's license has been placed on probation as a result of a disciplinary action,
the department may not reimburse any Medi-Cal claim for the type of surgical service or
invasive procedure that gave rise to the probatipn. . .that was performed by the licensee on
or after the effective date of probation and until the termination of all probationary terms
and conditions or until the probationary period has ended, whichever occurs first. This
section shall apply except in any case in which [the Board] determines that compelling
circumstances warrant the continued reimbursement during the probationary period of any
Medi-Cal claim. . . In such a case, the department shall continue to reimburse the licensee
for all procedures, except for those invasive or surgical procedures for which the licensee

was placed on probation.

FIRST CAUSE FOR DISCIPLINE
(Gross Negligence)
10.  Respondent is subject to disciplinary action under section 2234, subdivision
(b) of the Code in that she has committed acts of gross negligence in her care and treatment of a
patient. The circumstances are as follows: _ |
A Patient L H. was first seen and evaluated by respondent for
psychiatric treatment on or about April 24, 1990. The patient presented with a past
history of depression, bulimia, anorexia, and substance abuse, and had recently attempted
suicide by overdose. Respondent’s diagnosis included major depression, anorexia
nervosa, and headaches. Respondent also apparently noted indications consistent with a
borderline personality disorder. Therapy was initiated on a weekly basis.
B. Patient L.H. continued in therapy with respondent for over nine (9)
years. During this time, respondent prescribed or continued prescriptions for multiple

medications, including but not limited to Vicodin (or hydrocodoné), Tylenol #3 (or

4
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APAP), Fiorinal, Fioricet, Klonopin. Xanax, Dexedrine, and Soma. Many of the drugs
prescribed are in the same pharmaceutical families, and many of those were prescribed
simultaneously, with respondent providing patient L.H. with enough different
medications to allow the patient to make her own decisions about which one to take. and
how much to take, at any given time. On one occasion in 1998, respondent prescribed
Methylprednisolone, an adrenocortical steroid, allegedly for the patient’s dog. During

1999, respondent also prescribed Synthroid, a thyroid medication, on several occasions,

' and allowed the patient to increase the doéage, without ordering or performing any blood

tests. Respondent’s office records for the patient are unclear and inconsistent regarding
the number and fi'equency of prescriptions, and the manner and extent to which the
patient was using medication. Respondent and the patient rarely discussed the
medication regimen during the weekly therapy sessions. Instead, respondent often
discussed her own personal issues, and as patient L.H. was an attomegl, respondent also
asked her for legal advice, as well as referrals to other attorneys.

C. * In 1998 and again in 1999, respondent placed the patient on
disability, the first time because of tension headaches, the second time because the patient
was otherwise unable to meet her financial obligations. During this second disability, in
or around September 1999, respondent and the patient discussed adn;ission to a hospital
to get off some, most, or all of her medications. Patient L.H. agreed to do this.
Respondent instructed the patient to admit herself through the emergency room, which
she understood to be faster and easier than going through the standard admiss;ion process.
A dispute arose between respondent and the patient over the actual purpose of the
admission: respondent noted that the patient had made a specific suicide threat (she had
threatened to *‘eat her boyfriend’s gun™), and that she should be admitted on that basis, as
well as for a slow tapering of medications; the patient noted that she had made no such
threat, that rather she had only expressed concern about how many and which drﬁ gs
would be involved in the detoxification and was worried about how she would react to

such a drastic change, and that it was respondent who had suggested the patient claim to
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be a suicide risk in order to expedite admission. This dispute caused a delay in the
hospitalization.

D. Patient L.H. was finally hospitalized, with the ﬁssistance of both
her brother and respondent, at UCLA’s NeuroPsychiatric Institute (‘;NPI") on or abouy.lt
October 5, 1999. Respondent’s admitting diagnosis included documentation of the
suicidal threat, the history of depression, and the substance abuse. Upon admission, the
patient was noted as taking the following medications: Fiorinal, Tylenol with codeine.
Imitrex, Xanax, olanzapine, amitriptyline, phenobarbital, Prozac, Dexedreine, Effexor,
Synthroid, Cytomel, Soma, and Klonopin. Respondent placed patient L..H. on 2 72 hour
hold and instructed the NPI staff to begin tapering of several of these, ingluding Prozac.
The patient was noted by nursing staff to be agitated and angry, denied the need to be
hospitalized, and was especially resentful towards respondent, who she accused of going
through and stealing her personal items and of tricking her into going 'into the hospital.

E. During the next three days, patiqht L.H. continued expressing
resentment and anger towards respondent. At th,e samé time, the patient’s brother was
encountering difficulty in dealing with respondent, and discussed the situation with NPI
administration. Because similar concems and complaints previously had been expressed
to the administration regarding respondent, the medical director instnlxcted the adult
psychiatric director to look into the situation regarding patient L.H. The director decided
to request a consuitation frém Dr. K., a psychiatrist on staff with special training in
psycho-pharmacology. / ,

F. On or about October 8, 1999, Dr. K. reviewed patient L.H.’s chart,
noted all the medications being prescribed, and went to spéak to the patient directly. The
patient informed Dr. K. that she wanted to get off many of her medications, especially the
narcotics, but wanted to continue taking Prozac. Patient L.H. admitted making\the
previous suicide attempt ahhost 10 years earlier, but/ denied making any suicide threat to
respondent, and reiterated that the reason she thought she was in the hospital was to get

off the excessive medications.
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G. _ While Dr. K. was with patient L.H. discussing her care, respondent
came down the hallway, entered the room, and in a very dramatic manner introduced
herself, presented her education and credentials, and demanded from Dr. K. her
credentials and what made her qualified to provide a medication consultation. During thg
subsequent discussion, all of which occurred in front of patient L.H., respondent |
attempted to intimidate Dr. K. and accused her of “stealing” her patient.

H. Subsequently, due to'several circumstances, including the wishes
of patient L.H. and the concerns by NPI administration and staff over respondent’s
behavior, the care of patient L.H. was transferred to Dr. K.

L. Respondent has subjected her license to discipline in that:

1)  She was clearly oblivious to how her encounter with Dr. K in
front of patient L.H., including draniatics, intimidation, and accusations, might
affect the patient, especially given the circumstances of her hospitalization and her’
then current condition; and

1i) Her overall care of patient L.H., including but not limited to
the excessive and unsafe prescribing of multiple and redundant medications, her
discussion of personal issues and requests for legal advice during therapy, and the
circumstances and events leading up to and during the patient;s October 5, 1999

hospitalization at NPI, constitutes an extreme departure from the standard of care.

SECOND CAUSE FOR DISCIPLINE
(Repeated Negligent Acts)

11.  Respondent is subject to disciplinary action under section 2234,
subdivision (c) of the Code in that she has committed repeated acts of negligence in her care avnd
treatment of a patient. The circumstances are as follows:

A. Paragraph 10, subparagraphs (A)-(H), are incorporated by

referen'ce as. if set forth in full. ,
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B. Respondent has subjected her license to discipline in that:

1)  She prescribed multiple medications to a patient with a history
of both addiction and o;/erdose in an excessive and unsafe manner, effectively
allowing the patient to choose both the frequency and amount of the dosage:

il) She committed boundary violations by discussing her personal
life with the patient, and soliciting both her advice and referrals for legal matters;

iif) She was clearly oblivious to how her encounter with Dr. K in
front of patient L.H., including dramatics, intimidation, and accusations, might
affect the patient, especially given the circumstances of her hospitalization and her
then current condition; and

iv) Her office records for this patient are incomplete,

- inconsistent, and inaccurate regarding medications.

THIRD CAUSE FOR DISCIPLINE

(Excessive Prescribing)
12.  Respondent is subject to disciplinary action under section 725 of the Code

in that she has engaged in repeated acts of clearly excessive prescribing. The circumstances are

as follows:

A. Paragraph 10, subparagraphs (A)-(H), are incorporated by

reference as if set forth in full.

FOURTH CAUSE FOR DISCIPLINE

(Mental Illness)

13.  Respondent is subject to disciplinary action under section 822 in that she
suffers from a debilitating mental illness which affects and impairs her ability to practice
medicine competently. The circumstances are as follows:

A. During the latter half of 1999, respondent’s colleagues, co-

workers, and patients began noticing bizarre changes in her behavior. These included

8




B VS R S ]

wn

10
1
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

symptoms of extreme paranoia, unusual increase in en¢rgy including her rate of speech,
flights of thought, increased lack of inhibition, and disregard of several aspects of her
practice and business. This behavior occurred during approximately the same time as the
hospitalization of patient L.H. at NPIL.

B. On or about March 13, 2000, the Division issued an Order
compelling respondent to undergo a mental examination. Respondent complied with the. '
Order. The examination occurred on May 3, 2000, and was conducted by Brian P. Jacks,
M.D., a board-certified psychiatrist.

C. As a result of that examination, Dr. Jacks made the following
diagnosis::' Axis I Bipolar Disorder. He noted several Axis Il physical disorders, as well
as several Axis IV psychosocial stressors. He further noted that “at the present time,
[respondent] is hypomanic, by which is meant that she has an expansive elevated mood,
some grandiosity, pressured speech, flight of ideas, and emotional lability. [] She has
gone through periods of recurrent mania, the last apparently [in 1999] at which time [she]
bordered on the psychotic. . . [She] is in massive denial of the psychiatric problemé that
she has and is in a paranoid state. [] As far as her ability to practice medicine now,. . . she
is functioning only marginally. [T]he nature of a manic depressive illness is cyclical and
recurrent, and it is to be expected that manic episodes will occur which, from the recent
past history, may border on the psychotic. During those times of her manic excitement,
she would not be fit or competent to practice [emphasis added].” Dr. J aci{s recommended
both psychiatric treatment and supervision or monitoring, “to ensure proper clinical

judgment and that her psychiatric illness is not clouding or coloring [that] judgment.”
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PRAYER
WHEREFORE, Complainant requests that a hearing be held on the matters herein
alleged, and that following the hearing, the Division of Medical Quality issue a deciston:
1. Revoking or suspending physician and surgeon's certificate Number
G43306, issued to Brooke M. Barton, M.D,;

2. Revoking, suspending or denying approval of respondent's authority to

1| supervise physician's assistants, pursuant to section 3527 of the Code:;

3. Ordering Brooke M. Barton, M.D. to pay the Medical Board of California,
if placed on probation, the costs of probation monitoring; '
4. Taking such other and further action as deemed necessary and proper.

DATED: December 7, 2001

RONJO

Executive Director

Medical Board of California
Department of Consumer Affairs

State of California
Complainant

03573160-LA2000ADO184
2Accusation.wpt 5/3/00
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