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BEFORE THE
DIVISION OF MEDICAL QUALITY
MEDICAL BOARD OF CALIF ORNIA
DEPARTMENT OF CON SUMER AFFAIRS

STATE OF CALIFORNIA

In the Matter of the Accusation )
Against: )
)
)

Adam Nelson, M.D. ) File No. Case No. 12-2002-134386

. ‘ !

Physician's and Surgeon's )
Certificate No. G 68858 )
)
Respondent )
)

DECISION

The attached Stipulated Settlement and Disciplinary Order is hereby adopted as the
. Decision and Order of the Division of Medical Quality of the Medical Board of Califomia,
Department of Consumer Affairs, State of California.

This Decision shall become effective at 5:00 pm.on_, March 12, 2004 _

IT IS SO ORDERED February 11, 2004 .

MEDICAL BOARD OF CALIF ORNIA

Ronald Wender, M.D.
Chair

Panel B

Division of Medical Quality
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BILL LOCKYER, Attomey General
of the State of California

LAWRENCE A. MERCER, State Bar No. 111898
Deputy Attorney General

California Department of Justice

455 Golden Gate Avenue, Suite 11000

San Francisco, CA 94102- 7004
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Telephone: (415) 703-5539 S
Facsimile: (415) 703-5480 - 3
Attomneys for Complainant :
BEFORE THE EE
DIVISION OF MEDICAL QUALITY =
MEDICAL BOARD OF CALIFORNIA B
DEPARTMENT OF CONSUMER AFFAIRS L
STATE OF CALIFORNIA i
In the Matter of the Accusation Against: : Case No. 12-2002-134386 o
| OAH No. N2003 090463 -
ADAM NELSON, M.D. S
1030 Sir Francis Drake Blvd. , Ste. 120-#3 3
Kentfield, CA 94904 STIPULATED SETTLEMEN‘I‘ AND
DISCIPLINARY ORDER .
Fhysician®s and Surpeon’s Certificate no. G-68858 ‘ }
Respondent. '%-

) i

above-entitled proceedings that the following matters are true:
PARTIE

.-u\.....',,.,_;,,,. o

of California who brought this action solely in his official capacity and is represented in thls I‘

matter by Bill Lockyer, Attorney General of the State of California, by Lawrence A. Mercer,

i

Deputy Attorney General. B
2. Respondent Adam Nelson, M.D., (“respondent”) is represented mttus“ '
matter by his attorneys John L. Fleer, Law Offices of John L. Fleer, 41 Tara Road, Onnda CA
94563, ' S _ ' g .
3. On or about June 18, 1990, the Medical Board of Califohﬁa"issuEd “

Physician’s and Surgeon’s Certificate No. G~68858 to respondent Adam Nelson, M. D Saldg |

.'.

Ltan e

TS G m——— -

IT IS HEREBY STIPULATED AND AGREED by and between the parties to; the |-

1. Complainant Ron Joseph is the Executwe Director of the Mﬂdxcal Bcard :
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certificate is valid, with an expiration date of March 3 1, 2004,
| JURISDICTION

L ETE ST

Quality, Medical Board of California of the Department of Consuraer Affairs, (" va1s1on"),

1S currently pendmg against respondent, The Accusauon, together with all other statutorily‘ ; :
required documents, was duly served on respondent on Juae 17, 2003, and respondenr U;'nely {
filed his Notice of Defense contesting the Accusation. ; |

ADVISEMENT AND WAIVERS

the charges and allegations in the Accusanon and the effects of this stipulation.
6. Respondcnt Is fully aware of his legal rights in this marter, mcludmg ﬂfe

counsel at his own expense, the right to confront and cross- examme the witnesses agamst hmi

and court review of an adverse decision, and all other rights accorded by the Cahforma )

[o
ot

Administrative Procedure Act and other applicable laws. ' __ : ! '

each and every right set forth above.
CULPABILITY

e "1“\'."1’!‘".\-—(;. P
.

if proven at a hearing, constitute cause for imposmg discipline upon his license to pracncc

Trin .-1-‘:3:1.,

medxcme In the Statc of California.

-ty

9. For the purpose of settlement and to avoid the cost and uncertainty of #n

administrative hearing, respondent agrees that his license to practice medicine is subj ect to I

CC-TT  phOP-PrA_niur

4, Accusation No. 12-2002-134386 wag filed before the Dmsxon ofMedxcal '

8. Respondent understands that the charges and allegations ; m the Accus&non

mrhe

(
5. Respondent has carefully read and discussed with his counsel. the*namrg‘: bf _-
A [ .
right to a hearing on the charges and allegations in the Accusation, the right to be rcprcsemediby '
the right o present evidence and to testify on his own behalf and to the issuance of subpoenag to | | :

compel the attendance of witnesses and the production of documnents, the right to rcconsxderatlon _

7. Respondent voluntarily, knowingly and intelligently wa).ves and ngcs §,1p 5.. o

discipline and he agrees to be bound by the Division’s Imposition of discipline as set fonh ]
Order below. ' j _-
/4 f i

::l ‘
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RESERVATION

10.  The matters agreed to by respondent herein are only for the purposcs of

EIE I TN

this proceeding, or any other proceedings in which the Division of Medxcal Quality, Mcdical '5

l,

PPSTeT

Board of California or other professional licensing agency is involved, and shall not be - N

admissible in any other criminal or civil proceedings.

CONTINGENCY,

11.  This stipulation shall be subject to the approval of the Division.

- ./'. N P A e ra g

Respondent understands and agrees that the Medical Board of California’s staff and counsel Ra

\r

complainant may communicate directly with the Division regarding this stipulation and .
settlernent, without notice or participation by respondent or his counsel. If the Dmsmn fzuls ljo
adopt this stipulation as its Order, the stipulation shall be of no force or effect, it shall be

inadmissible in any legal action between the parties, and the Division shall not be dxsquallﬁe&

LI T

from further action in this matter by virtue of its consideration of this stxpulatlon.

12, The pames agree that facsimile signatures to this shall have the same legal

force and effect as original si ignatures. S . _ S
13. In consideration of the foregoing admissions and stipulations, the pamcs

é
agrce that the Division shall, without further notice or formal proceeding, issue and enter the £

following Disciplinary Order:
DISCIPLINARY ORDER

Firss s peaiog s Serwiime

14 IT IS HEREBY STIPULATED AND AGREED, based upon the abové
stipulations and recitals, that the Board, upon its approval of the stipulation herein set forth may
without further notice enter an order whereby respondent, as holder of Physician’s and Surgcon 5
Certificate No. G-68858, shall by way of letter from the President of the Dijvision of Medu:al’
Quality of the Medical Board of California be publicly reprimanded; provided, however that :
said public reprimand is conditional on respondent’s full compliance with the followmg |

conditions precedent:

(A)  EDUCATION COURSE - MEDICAL RECORD KEEPING . g

TEE Nt e A,

As a condition precedent to the above disciplinary order, and within 60 days from - |’
' SRR

-
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the effective date of this decision, respondent shall enroll in g course in medical record keep g

—
’..-.—\m By

at respondent’s expense approved In advance by the Division or jts designee.
A medical record keeping course taken after the acts that gave rise to the char%cs |

In the Accusation, but prior to the effective date of the Decision may, in the sole dxscrenon ofthc

Division or its designee, be accepted towards fulfillment of this condition if the course wpulc%:

have been approved by the Division or its designee had the course been laken after the eﬁedif-'e _

b
date of this Decision. _ _ ?

Respondent shall submit a certification of successfi] completion | o the Dmsndn
1.

or its designee not later than 15 calendar days after successfully completing the comse or noﬂ'
(

later than 15 calendar days after the effective date of this Decision, whichever js later. - - i
(B) EDUCATION COURSE - ADDITIONAL CME |

Within 60 days of the effective date of this Decision, respondent shaﬂ subzmt

%81—1@- - .:7_.‘:1_'- u

the Division or its deagnee for its prior approval an educational Program or course(s) whxch aH

not be less than 40 hours. The educational program shall be Category I certified, lnmtcd to

N A

(© COST RECOVERY |
As a condition precedent to the above d15c1plmary order, and thbm 90 dzys og tbe

effective date of the decision or other period agreed to by the Division or its de51gnee reSpon?ent

shall reimnburse the Division in the amount of Five Thousand Dollars ($5,000. 00) fori 1ts :Costs f : '

investigation and prosecution. The filing of bankruptey or period of non-practice by rcSpondqn

shall not relieve respondent of his obligation to rejmburse the Division for its costs.

S b v,

———

15.  Respondent specifically acknowledges and understands that the order for

pubhc reprimand as a resolution to the charges in Accusation no. 12-2002-134386 is con_tmgept
o . 1
i

v
SEAA  bORP_QGA_N-r
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action pursuant to Business and Professions Code section 2234 In the event that any of the:

above occurs, respondent understands that the Board wxll be entitled to request 3 heanng on

Aot ...-q,.m.a-..._«f-t.-,-_\w et

Accusation no. 12- 2002 134386, as well as on a further Accusation alleging any fa.xluze of
respondent to complete the required education and/or reimburse the Division. | 5 :
3
16.  Upon full compliance with the conditions precedent set forth in Pa.ragrgph

14 of this Stipulated Scrtlement and Disciplinary Order respondent’s Physician’s and Su:ge

which shall be in the same form as the letter attached as Exhibit B hereto. g

17. Following the effective date of this decision, if respondent ceases - é
practicing due to retirement, health reasons oris othemnse unable to satisfy the terms and ;
conditions of this stipulation, reSpondent may volmxtanly tender his Physician’s and Surgeongs

acceptance of respondent’s Physician’s and Surgeon’s Certificate by the Board, respondent wﬂl
no Jonger be subject to the terms and conditions of this snpulauon o f .'
18 ITISFURTHER STIPULATED AND AGREED that the terms set forfh

herein constitute an offer in settlernent to the Board. This Snpulared Settlement and stczphrﬁry

.ttt

Order is not effective unti] adoption by the Board and shal] be null and void, and in no v.ray

binding upon the parties hereto, unless and until accepted by the Board. In the event that thxs
stipulated settlement is not adopted by the Board, nothing recited herein sha]] be constmed as }1

'_

waiver of respondent’s right (o a hearing or as an admission of the truth of any of the matfers

oaiyi

N

charged in the Accusation. ' _ E
19. This Stipulated Settlement and Disciplinary Order, 1ncludmg the exhjbliis

hereto, is intended by the parties herein to be an integrated writing representing the complete

< -

[l } MM A

upon respondent’s fu)l compliance Wwith each of the conditions specified in Paragraph 14 of _ his

Certificate shal] be publicly reprimanded by way of a letter from the President of the DtVlSIOI%J o

Certificate to the Board. The Division reserves the night to evaluate respondent’s request or t%ke N
a‘
&

any other action deemed appropriate and reasonable under the circumstances. Upon fonnal i o "
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o
1 | herwto, is intmded by the parties herein to be an integratcd writing representing the complete,f :

2 || final and exclusive embodiment of the sgreement berween the parties. .l

. | ‘

i

3 - ACCEPTANCE
I have read the above Stipulated Settlament and Disciplinary Order and hhnve 1-'

S || Rally understood the terrns amd conditions and other matters contained therein. | undnmmd l.lz'e
6 | effect this Stipulated Settlement and Disciplinary Order will have on my pru:uce of h:edxcmc*
7 || and agree o be bound thereby. I enter thiy stpulation freely, knowingly, mtulhgcntly :nd

e~

IPTIOR

8 volunurdy I furcher agres that a facsimile of this signature page shall have the came leg:l cq::l

y dala YU ST LR B O ;;T.;&e-‘.).—lm e

9 § as the original. = % g
10 Daed: /- §-0Y ) ‘
3 P 3’

.l‘ ) . .., "

: SO S

T
y L i
L

16 I hmm fully read and fully diseussed with Dr. Nelson the terms and condmon‘jmd i
17 | other matters set forth in the above Snpuhlcd Settlement and Disciplinary Orde'rmd appro cits 1
18 || fonn and content. E i \s

i )

20 ICES OF JOHN L. FLEER Lo

! B

S L

22 T {

23 Atwraey for Respoadent § I
N T

24 A !
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ENDORSEMENT

AL W s B e e

The foregoing Stipulated Settlemmn and D1sc1plmary Order is hereby respectf\llly

Deparmnent of Consumer A ffairs.

4o

submitted for consideration by the Division of Medica! Quality, Medical Board of Cahforma

BILL LOCKYER, Attorney General
of the St e\of California

[ AWRENEE MERCER
Deputy Attorney General
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Exhibit A
Accusation No. 12-2002-134386
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STATE OF CALIFORNIA
BILIL. LOCKYER. Att General MEDICAL BOARD OF CALIFORNIA
, Attorney Genera
of the State of California SACRAMENT /7 20075

LAWRENCE A. MERCER, State Bar No. 111898~ BY ANALYST

Deputy Attorney General
California Department of Justice
455 Golden Gate Avenue, Suite 11000
San Francisco, CA 94102-7004
Telephone: (415) 703-5539
Facsimile: (415) 703-5480

Attorneys for Complainant

BEFORE THE
DIVISION OF MEDICAL QUALITY
MEDICAL BOARD OF CALIFORNIA
DEPARTMENT OF CONSUMER AFFAIRS

STATE OF CALIFORNIA
In the Matter of the Accusation Against: Case No. 12-2002-134386
ADAM NELSON, M.D.
1030 Sir Francis Drake Blvd., 120-3 ACCUSATION

Kentfield, CA 94904

Physician's and Surgeon's Cer'tiﬁcate No.

(G-68858
Respondent.
Complainant alleges:
PARTIES
1. Ron Joseph (Complainant) brings this Accusation solely in his official

capacity as the Executive Director of the Medical Board of California, Department of Consumer
Affairs.

2. On or about June 18, 1990, the Medical Board of California issued
Physician's and Surgeon's Certificate Number G-68858 to Adam Nelson, M.D. (Respondent).
The Physician's and Surgeon's Certificate was in full force and effect at all times relevant to the
charges brought herein and will expire on March 31, 2004, unless renewed.
1
I
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JURISDICTION

3. This Accusation is brought before the Division of Medical Quality
(Division) for the Medical Board of California, Department of Consumer Affairs, under the
authority of the following laws. All section references are to the Business and Professions Code
unless otherwise indicated.

4. Section 2227 of the Code provides that a licensee who is found guilty
under the Medical Practice Act may have his or her license revoked, suspended for a period not
to exceed one year, placed on probation and required to pay the costs of probation mohitoring, or
such other action taken in relation to discipline as the Division deems proper.

5. Section 2234 of the Code states:

"The Division of Medical Quality shall take action against any licensee who is
charged with unprofessional conduct. In addition to other provisions of this article,
unprofessional conduct includes, but is not limited to, the following:

"...(c) Repeated negligent acts. To be repeated, there must be two or more
negligent acts or omissions. An initial negligent act or omission followed by a
separate and distinct -departure from the applicable standard of care shall constitute
repeated negligent acts.

"(1) An initial negligent diagnosis followed by an act or omission
medically appropriate for that negligent diagnosis of the patient shall constitute a single
negligent act.

"(2) When the standard of care requires a change in the diagnosis, act, or
omission that constitutes the negligent act described in paragraph (1), including but not
limited to, a reevaluation of the diagnosis or a change in treatment, and the licensee’s
conduct departs from the applicable standard of care, each departure constitutes a separate
and distinct breach of the standard of care."

6. Section 2266 of the Code states: "The failure of a physician and surgeon to
maintain adequate and accurate records relating to the provision of services to their

patients constitutes unprofessional conduct."

2
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7. Section 125.3 of the Code provides, in pertinent part, that the Division
may request the administrative law judge to direct a licentiate found to have committed a
violation or violations of the licensing act to pay a sum not to exceed the reasonable costs of the
investigation and enforcement of the case.
8. Section 14124.12 of the Welfare and Institutions Code states, in pertinent
part:
"(a) Upon receipt of written notice from the Medical Board of California, the
Osteopathic Medical Board of California, or the Board of Dental Examiners of California,
that a licensee's license has been placed on probation as a result of a disciplinary action,
the department may not reimburse any Medi-Cal claim for the type of surgical service or
invasive procedure that gave rise to the probation, including any dental surgery or
mvasive procedure, that was performed by the licensee on or after the effective date of
probation and until the termination of all probationary terms and conditions or until the
probationary period has ended, whichever occurs first. This section shall apply except in-
any case in which the relevant licensing board determines that compelling circumstances
warrant the continued reimbursement during the probationary period of any Medi-Cal
claim, including any claim for dental services, as so described. In such a case, the
department shall continue to rejmburse the licensee for all procedures, except for those
invasive or surgical procedures for which the licensee was placed on probation.”

FIRST CAUSE FQR DISCIPLINE

(Repeated Negligent Acts)

9. Respondent is subject to disciplinary action under section 2234(c) in that
respondent committed repeated negligent acts in his care and treatment of Patient B.J. The
circumstances are as follows:

A At all relevant times, respondent was a licensed physictan and surgeon,
with a specialization in adult psychiatry, and was practicing in the County of Marin, State of
California. On or about December 30, 2000, Patient B.J. came under respondent’s care and

treatment for complaints of depressed mood, poor sleep, decreased energy and frequent loss of

3.
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appetite. Respondent conduétcd an intake interview, after which it was his impression that the -
patient suffered from Depression, Not Otherwise Specified. Respondent deferred an Axis II
diagnosis at that time. Respondent prescribed Zoloft, 50 mg., and BuSpar, 15 mg.

B. Although Patient B.J. met with respondent in his Kentfield office for a full
45-50 minute appointment, usually twice per week, respondent’s notes are sparse and with little
content regarding what transpired during the sessions, his assessrnent. of the patient or his
treatment plan for her. The notes for many visits indicate only that an appointment was kept,
without further comment. The notes for the patient’s visits on January 6 and J anuary 8, 2001,
state only "f/u appointment x 1 hr." and do not contain any information regarding the patient’s
condition or her response to her medications. The note for the next visit, two weeks after the
antidepressant medications were started, states only that "rx not helpful" and that respondent
changed the patient’s medication to Welbutrin, 100 mg. On January 20, respondent added
Trazodone, 150 mg., for the patient’s complaints of difficulty getting to sleep.

C. Respondent’s records of his sessions with Patient B.J .» When they do
reflect the content of the therapy session, make reference to multiple instances of extraordinary
behavior by the patient. The events described include the patient lifting her shirt, punching
reépondent’s stomach, attempting to climb onto his lap and other instances of frankly sexual
conduct by the patient. If the behavior described in respondent’s records actually occurred, it
would strongly indicate the presence of a personality disorder. Although respondent reported
difﬁcﬁlty in controlling the patient’s impulsive conduct, hc failed to chart and/or failed to
consider a consultation or referral of the patient. Albeit respondent later claimed to have made
an Axis II diagnosis of a Cluster B personality disorder for Patient B.J., his records omit any
reference to such a diagnosis.

D. In March, 2001, respondent prescribed Provigil, 200 mg., for Patient B.J.
Respondent was aware that use of Proviéil for depression is an off-label, i.e., non-FDA approved,
use; However, there is no indication in respondent’s records that he discussed the risks and
benefits of Provigil in her éase.

I
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E. On March 17, respondent ordered a sustained release formulation of
Welbutrin for the patient and, on April 30, Ambien, 10 mg., was prescribed. There is no
discussion in the records regarding the reasons for these changes in the patient’s medications.

| F.. Respondent’s records indicate that Remeron was tried as a substitute for

Provigil and Welbutrin, approximately June 11 to June 22, 2001. The note for June 13 states that
the patient was complaining of fatigue and decreased appetite, which are side effects sometimes
associated with Remeron, but that the patient agreed to "try a bit longer". The note dated June
22 states that the patient requested renewed prescriptions for Provigil and Welbutrin, as the
Remeron left her feeling "too sluggish." Respondent’s record is not supported by the pharmacy
records. In fact, Patient B.J. never filled the prescription for Remeron and the statements
attributed to her aré, for that reason, untrue.

G. Respondent’s tecords describe the ensuing therapy sessions with Patient
B.J. as confrontational and stormy. According to the records, the patient alternately chided
respondent for failing to respond to her sexual overtures and sexual fantasies involving
respondent and became angry with him for failing to maintain a frequency and intensity of
written and verbal communications with her that was commensufate with her expecta-tions.
Despite these developments, respondent did not refer the patient or seek consultation regarding
management of the patiént. Ultimately, on November 7, 2001, respondent recorded an event
wherein the patient threatened to disrobe in respondent’s office and asked what respondent would
do if she did so and then refused to leave respendent’s office. Respondent wrote in his notes that
the patient began to unbutton her clothing and would not control her impulsive behavior until he
threatened to telephone the police. Respondent’s records state that he terminated the therapy
relationship at that time.

H. Following the termination of the therapy, Patient B.J. wrote to respondent

and requested that he provide her with a copy of her therapy records. Respondent produced a set

-of records which he represented to the patient and to the Medical Board were his original records

and which were created at the time that the services were provided. Respondent later admitted

that the records were not the original records but were created by him between nine and twelve

5
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months after therapy began. He asserted that the records were copied from various loose notes,
which he then destroyed. At no place in the re-written notes did respondent indicate that the
notes were copies produced at a later time.

10.  Respondent’s conduct, as set forth above, constitutes unprofessional
conduct in that respondent was guilty of repeated negligent acts in the care and treatment of
Patient B.J., including but not limited to the following:

A. Respondent failed to maintain a record which set forth the patient’s

complaints, his assessment, the treatment plan, his reasons for changes in the

patient’s medication, the patient’s informed consent to and response to treatment
and his diagnoses;

B. Respondent charted information regarding the patient and his care and

treatment which was factually incorrect;

C. Respondent failed to make and/or to chart an Axis Il diagnosis for the

patient;
D. Respondent failed to either obtain a consultation or to refer the patient;
E. Respoﬁdent destroyed his original notes regarding Patient B.J.
SECOND CAUSE FOR DISCIPLINE
(Failure to Maintain Adequate Records)
11.  Respondent is subject to disciplinary action under section 2266 in that

respendent failed to maintain adequate records regarding his care and treatment of Patient B.J.
The circumstances are as follows:

A. On September 18, 2002, respondent was interviewed by an-investigator
and a medical consultant for the Medical Board. Respondent was aware that the interview _
pertained to Patient B.J. and that B.J. had made allegations that his conduct during their sessions
was inappropriate and unprofessional. At that time, respondent produced and reviewed a set of
documents, which he represented to be a copy of his records pertaining to B.J, Relying upon his
notes, respondent denied the allegations made by B.J. and, at one point, stated that he was "quite

sure it never happened."
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B. Respondent was questioned at the interview regarding the time and mode
of preparation of the documents purporting to be his records for B.J. Respondent stated that his
records were created at the time that the services were provided.- He denied that the records were
everre-written. At the time that he made these statements, respondent was aware that the .
reliability of his written record of the events was being inquired into.

C. Respondent’s statements to the Medical Board representatives were
untrue. When respondent was asked why the records bore a printer’s mark of "06/01",
respondent was unable to explain the discrepancy. Later, respondent admitted that the records
which he represented to be his contemporaneous chart were in fact written by him at a later date.
Respondent stated that he organized various loose notes into a single record, thereafter destroying
the original notes. He continued to assert that the re-written record was a reliable chronicle of
what transpired during therapy with Patient B.J. In fact, as more fully set forth in the first cause
for discipline, respondent.’s records are deficient in many respects, contain stafements
unsupported by the factual evidence and are neither an accurate nor an adequate record of the
therapy sessions with Patient B.J.

12. Respondent’s conduct as set forth above, constitutes unprofessional
conduct in that respondent was guilty of violation of Business and Professions Code 2266, failure
to maintain adequate and accurate records.

PRAYER

WHERFFORE, Complainant requests that a hearing be held on the matters herein
alleged, and that following the hearing, the Division of Medical Quality issue a decision:

1. Revoking or suspending Physician's and Surgeon's Certificate Number
(G-68858, issued to Adam Nelson, M.D.;

2. Revoking, suspending or denying approval of Adam Nelson, M.D.'s
authority to supervise physician's assistants, pursuant to section 3527 of the Code;

3. Ordering Adam Nelson, M.D. to pay the Division of Medical Quality the
reasonable costs of the investigation and enforcement of this casé, and, if placed on probation,

the costs of probation monitoring;




4, Taking such other and further action as deemed necessary and proper.

DATED: June 17, 2003
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RON'J OSEPH

Executive Director

Medical Board of California
Department of Consumer Affairs
State of California

Complainant




