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Division of Medical Quality




BEFORE THE
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ROBERT A. FARMER, M.D.
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Vacaville, CA 95687

OAH No. N -9403141
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Respondent.
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PROPOSED DECISION
)
on December 12, 13, 14 and 1%, 1994, in San Francisco,
California, Vallera J. Johnson, Administrative Law Judge, Office
of Administrative Hearings, State of California, heard this ™=

o~ e b
nacooer.

Susan K. Meadows, Deputy Attorney General, and Thomas
FuLy 3 :
v, Deputy Attorney General, representad complainant.

Respondent was present and represented ky Kenneth L.
Freeman, Esg., of the law firm of Freaman & Gallie.

Evidence was received, and the record remained open f{or
receipt of closing arguments.

During the hearing, complainant offered Exhibit 3,
Declaration of Executive Officer Regarding Costs. Respondent
objected to the admission of the document. In closing argument,
respondent specifically stated the grounds for his objection, and
complaint responded to these objections in its closing argument.
Having considered the arguments cf both parties, respondent’s
objection is overruled, and Exhibit 3 is admitted.

On December 30, 1994, complainant filad its Closing
Argument, marked Exhikit 27. Respondent filed his Closing
Argument on January 9, 1995, marked Exhibit §. On January 19,
1995, the Medical Board’s f£iled its Reply Brief, marked Exhibit
28. Thereafter the record was closad, and the matter was
submitted.



PINDINGS OF FACT

1

Dixon Arnett, made and £iled Accusation No. D-3581,
dated March 2, 1994, First Supplemental Accusation, dated October
28, 1994, and First Amended Accusation, dated December 14, 1994,
against Robert A. Farmer, M.D. (respondent) in his official
capacity as Executive Director of the Medical Board of California
(Medical Board).

On March 15, 1994, respondent filed nis Notice of
Defense reguesting a hearing in this matter. On November 1,
1994, respondent filed his Special Notice of Defense to First
Supplemental Accusation.

It

The Medical Board issued physician’s and surgeon’s |
certificate number C 38732 to respondent on July 16, 1972. At
all times relevant herein said certificate was in full force and
effect and is due to .expire on QOctoker 31, 1996.

On October 20, 1987, an Accusation was filed against
this certificate. ©n May 23, 1938, this Accusaticn. was dismissed
after full hearing. : ) -~

LR

IIl

Respondent attended medical school at the University of
North Carolina, obtaining his medical degree in June 1956. He
did a one year rotating internship at the University of Virginia
in Charlottesville, Virginia from July 1956 until July 1957.
From July 1957 until July 1958, raspondent did a rasidsncy in
urology. Upon completion of this residency, he was called to
active duty in the military. He served as a flight surgeon in
the Air Force for the next 21 years and three months, retiring
September 30, 1979. During this time period, respondent attended
the School of Public Health, University of Califcrnia at Berkeley
in 1962, obtaining a masters’ degree in public health in 1963.
Two years later, respondent did a residency in aerospace
medicine. Respondent was poard certified in aerospace medicine
by the American Board of Preventive Medicine in 1966. He became

the Director of Aerospace Medicine at Travis Air Force Base in
1977.

Iv
From October 1, 1979 until September 30, 1982,
respondent did a residency in psychiatry at Napa State Hospital.
For the next three years and two months, respondent was employed
by the California Medical Facility in Vacaville, California.
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In early 1986, respondent began his private practice. He also
had a contract with Yolo County t¢ provide psychiatric services
within its Jjail system.

In February 1986, rzsoondent was certified by the
American Beard of Psychiatry and Urology in February 1986.

Respondent is currently on staff at Vaca Valley
Hospital and North Bay Medical Center. He is also a member of
the California Medical Association, the Solano County Medical
Society and the American Academy of Clinical Psychiatrists.
For the past six vears, respondent has been the chairman of the
Solano County Mental Health Board.

X7
X

In January 19%0, respondant began treating K
Bl (M), = fenale adult tecausa she was distressed apout
problems in her workplace. As psychotherapy progressed, she
discussed problems in her marriage and social life. Respondent
diagnosed >4 as suffering from major dapressive disorder with
anxiety discrder and.panic disorder features. He also determined
that she had a sleep disorder. He treated her on a weekly basis
with "supportive and insight' psvchotherapy and a variety of
medications including, but not limited te, Prozak and/or
Tragadone (antidepressants), Xanax (antianxiety), Restoril and/or
Chloral Hydrate (sleep disorder medication). o

VI

SOl proved te be a difficult patient for respondent
to treat., She had a history of child saxual abuse. She did not
make progress despite trials of several different antidepressant
medications. Egl was hosgitalized in March 1220 and for
depression and suicidal ideation. In March 1991, respondent
hospitalized , did scr2ening tests to evaluate her medical
as well as psychclogical condition in order to determine the best
method of treatment of BdN.

Insufficient competent evidence was offered to
establish that ol was hospitalized early in 1991 for
depression and suicidal ideation.

VIT

On October 1, 1991, respondent permitted BEJP to
perform fellatio on him in his office during a psychotherapy
session. Immediately follcwing thizs incident, respondent went on
vacation. On October 5, 1991, M was admitted to Solano Park
Hospital and retained on an inveluntary hold until October 11,
1991 because she was suicidal. 26l did not tell anyone at
Solano Park Hospital about the incident of fellatio with
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respondent on October 1, 1291. Against medical advice, EfijJR
discharged herself from the hospital and was referred kack to
respondent for further treatrent.

VITII

on October 29, 19591, PU® again performed fellatio
upon respendent in his office during her psychotherapy session.
Between October 2%th and December 4th, respondent treated HMEED
on November Sth, 12th and 26th; cemplainant failed to establish
that she cancelled several appointments during this time period.
on December 4, 1991, BEE® again performed fellatio upon -
respondent in his office during her psychotherapy session.
Respondent treatzd BYjill on Decsnber 17, 1391 and for the last
time on January 6, 1992,

el made an appointment with respondent for two weeks

thereafter at which time he expected to do an updated evaluation
for her insurance company. She was reluctant to see respondent
after the December 4th incident and nissed several appointments.
Respondent contacted BMJEME on several occasions in January and
February 1992 in order to do this evaluation.

Respondent received a letter, dated February 25, 1992,
from RENEEN’ s attorney advising him that she no longer desired his
professional services. On or about the date that he received. the
letter from her attorney, respondent also recsived a call from™
the pharmacist indicating that he had duplicate prescriptions for
CEmg, i.e., one from respondent and another from Dr. Sarah
Hunter (Dr. Hunter), and he wanted to know what to do.

Respondent advised him to set aside his and honor Dr. Hunter’s
prescription.

<

X

v

Iin March 1992, respondent was approached by Dr. Thenmas
Jackson (Dr. Jackson), a colleague, friend and the Medical
Director at the Solano Park Hospital. He informed responcent
that he was aware of allegations that he had had a sexual
encounter with a patient. Respondent informed him that he needed
time to think about it and that he had an appolintment to discuss
the issue with his priest.

X

Within a day or two after his conversatien with Dr.
Jackscn, respondent met with his priest at st. Martin’s Episcopal
Church. During their conference, respendent spent considerable
time discussing the problems of his marriage during this meeting.
Near the end of their session, respondent talked about what
happened in his practice with B~.
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unless the patient is willing to extend sexual favors. Once the
psychiatrist explains to the patient that he/she will not act
upon the feelings, the physician helps the patient to understand
that someone can help, care or love without the involvement of
sexual favors. To that extent, it is an important part of the
therapeutic process and helps ths patient.

XIV

The standard of care prohibits sexual contact between a
psychiatrist and his/her patient. From the standpoint of the
standard of care, it makes no difference whether the patient or
physician initiates the sexual contact. Sexual contact with a
patient vioclates the fundamental aspect of trust necessary for
effective psychotherapy and is very damaging te the mental
stability and health of the patient and makes the therapeutic
neutrality of the psychotherapist impossikle tec maintain.

Xv

As set forth in Findings V, VI, VII, and VIII,
respondent had sexual contact with E¢je, his patient, on thrae
occasions. Immediately after the first incident, B was
hospitalized kecause she was suicidal. While in the hospital,
she did not disclose the sexual incident with respondent to her
treating psychiatrist. In Cctober 1994, after being informed.
that she would ke required to testify in this hearing and that™
respeondent alleged that she initiated the sedMual conduct,
respondent kecame despondent and again attempted suicide.
Expert testinony further established that B4R’ s conduct is
directly related to the sexual incidents that she had with
respondent. DAl continues to experience the seguelae of
respondent’s misconduct today. Clzarly respondent’s misconduct
damaged B4 and impeded her akility to trust others,
particularly other physicians on long-ternm basis.

XVI

Respondent’s conduct with S, set forth in Findings
vV, VI, VII and VIII, constitutes unprofessional conduct in that
each of these incidents was an extreme departure from the
standard of care. Furthermore, his misconduct involved sexual
relations with this patient and sexual expleoitation by him while
her psychotherapist in violation ©f Section one of The Principles
of Medical Ethics With Annotations Especially Applicable to-
Psychiatry, published by the American Psychiatric Asscciation,
1992 edition.

XVIT

As set forth in Finding XTI, respondent had a personal
and sexual relationship with FUNP-*&M vhile treating her and



her son. Thoucgh the Board’s investigator made her best effort to
contact FAlllilP@ ancd @R -, she was unable to do so and
neither testified at this hearing. No evidence was offered to
establish that these particular patients were danaged as a
conseguence of respondent’s misconduct. However, conpetent
expert testimony established that respondent’s conduct was
inherently exploitive and could damage whatever progreass had been
made in the treatment. It makes further treatment with any
future therapist problematic hecause the patient could have
serious concerns about trust. Complairant further established
that, with respect to FEiJ}. respondent’s conduct could
seriously damage his therapy, his mental health and his future
therapy with any other therapist.

XKVIII

Respondent’s conduct with religl-x@P., while she was
his patient, set forth in Finding XII, constitutes unprofessional
conduct in that it was an extreme departure from ithe standard -of

carea. *

Respondent’S conduct with FOIMNp-X@aMw, while he was
treating her son, set forth in Finding XII, constitutes
unprofessicnal conduct in that it was an extreme departure from
the standard of care.

XIX hat

In March or April 1992, respondent self-reported his
sexual activity with his patients t¢ the Medical Bcard. When he
met with the Medical Board’s investigator and medical consultant,
he was cooperative and forthceoming. He spoke freely and signed
releases as requested by the Medical Board’s investigator. Prior
to the time that he contacted the Medical Board, respondent
learned Zrom Dr. Jackson that his colleagues were aware that he
nad had sexual contact with a patisnt. Therefore respondent’s
reporting was an-effort to disclose what he believed the
investigator Xnew or would soon learn. If he had been concerned
about his patients or remorseful for his nmisconducht, respondent
would have fully and accurately reported the incidents with
rimy -l that occurred more than six years prior.

XX

Respondent is 63 years old and has b2en married for
over 35 years. Though he and his wife have been separated
periodically during the coursze of their marriage, they have been
legally separated since January 10, 1992. He has four biological
children and two stezpchildren, and the oldest child is 44 years
old and the yocungest is 31 years of age. As set forth in Finding
III, prior to commencing his residency in psychiatry, for over 20
years, respondent had a distinguished military <arser in the Air

7



Force., Respondent is active in his community in that he is very
involved with opera, is a member of the Rotary Club and active in
the Eriscopal Church. Respondent is the only psychiatrist in his
community that accepts Medi-Cal and Medicare patients.

XTI

Respondent has consistently klamed his transgressions
upon the stress of his marital separaticn and the alleged
seducticn by B:-Il Expert testimony established that stressors
equivalent tc this are 1ik ely to trigger similar behavior in the
future and that, with intensive psychotherapy, respondent may
eventually be able to overcome his pervasive boundary prodlems.
However, this kind of work takes vearxrs of therapy. There was no
evidence offered in this hearing that, at this time, thres years
after the incidents with @Ml 3nd more than seven years after
his affair with rdilh-ze, respondent has begun this
psychctherapeutic process. )

LXIT :

Pursuant to Business and Frofessions Code section
125.3, cemplainant seeks reccvery of *ha'cos;s of investigation
and enforcement of the laws set forth in the First Supplemental
Accusation and First Amendad Accusation. This statute provides,
in pertinent part: "A certified copyv of the actual costs, or a
good faith estimate of costs where actual costs are not B
availaple, signed py the entity bringing the proceeding or its
designated representative shall be prima facie evidence of
reasonable costs of investigatien and prosecution of this case."
In support of its prayer for recovery of costs, complainant
submitted Exhibit 3, "Certification of Costs", a copy oI the

investigator’s report (Exhibit 28), and attached to its written
closing argument the redacted tLime sheets of the Deputy Attorney
Generals (DAGs). No declara®icn, breakdown or explanation of

costs was provided by the Medical Board.

Exhibit 3 includes a certification from the Executive
Officer that complainant incurred costs totaling $23,608.50 in
investigaticon and prosecution of this case. In addition the

Medical Board seeks $480.00 for "court costs". The summarization
of these costs is set forth in Attachment A, incorporated herein.

DETERMINATICN QF TSSUES

-~

Cause for discipline of respondent’s license was
established in that respondent’s conduct with E4JlB constitutes a
violaticn of Business and Professions Code secticn 2234 because

8



respondent committed acts of gross negligence and repeated
negligent acts by reason of Findings Vv, VI, VII, VIII, XIII, XIV,
XV and XVI.

II

Cause for discipline of respondent’s licanse vas
established in that respondent’s conduct with Bgm® constitutes a
violation of Business and Frofessions Code saction 2224 (a)
because he violated Business and Professions Code sections
2234(b) and (¢), 726 and 729 by reason of Findings Vv, VI, VII,
VITII, XIII, XIV, XV and XVI.

Cause for discipline
established in that respondent’s
viclation of Business and Profes
because he committed acts of gro
Findings v, VI, VII, VIII, XIII,

spondant’s licanse was
conduct with BMEEM® constitutes a
sions Code secticn 2234 (b)

ss negligence by reason of :
XIV, XV and XVI. :

v

Cause for discipline of respondent’s licensze was
established in that respendent’s conduct with BEJR constitutes a
violation of Business and Professions Code section 2234 (c) "
because he committed repeated negligent acts by reason of et
Findings vV, VvI, VII, VIII, XIII, XIV, XV and XVI.

‘o

Cause for discipline of respondent’s license wa
established in that respondent’s misconduct, sexual relations
with B¢ and sexual enb*ultaticn oI her Pon"“*tutes
unprofessional conduct and a viel
Professicns Code section 726 by
VIII, XIII, %IV, XV and XVI.

Tation ¢f Business and
reascn of Findings Vv, VI, VII,

Cause for discipline of respondent’s license was
established in that respondent’s conduct with EGlilr constitutes a
violation of Business and Professicns Code section 72% by reason
of Findings Vv, VI, VII, VIII, XIII, XIV, XV and XVI.

VIiT
Cause for discipline of respondent’s lic W
established in that respondent’s conduct with F‘IIII?Q...
constitutes a viclation of Business and Professions Code section
726 by reason of Findings XII, XXIII, XIV, XVII and XVIII.

(D



VITI

Cause for discipline of respendent’s license was
stablished in that respondent’s conduct with M-
constitutes a violation of Business and Professions Code saction
2234 (b) becausz2 he committed acts of gross negligence by reason
of Findings XII, XIII, XIV, XVII and XVIIT.

IX

Cause for discipline of respondent’s l’ccnsm was
estaklished in that respondent’s conduct with raiifiie-xgwp
constitutes a violation ¢f Business and Professions Code saction
2234 (c) because he commitited repzmated negligent acts by reason of

Findings XII, XIII, XIV, XVII, XVIII.

Cause for ulSClpllﬂC of respondsnt’s license was .
established in that respendsnt’s c\mduc\. wth F - K- while
treating her son constitutes a violaticn of Business and
Professions Code sectlon 2234(b) because he committed acts of
gross negligence by reason of Findings XII,, XIII, XIV, XVII and
XVIII.

XTI K ) -
Cause for discipline of respondent’s license was
established in that respondent’s conduct with F- k- while
treating her son constitutes a violation of Busines
Professions Cede section 2224(c) hecause he COﬂmltuvd reyeated
negligent acts by reasecn of Findings XII, ¥III, XIV, XVII and
XVIII.

Respondent objected not only to the admiszsicn of
Exhibit 2 but also to an order compelling respondent to pay the
costs of investigation and enforcement.

Exhiblt 3 satisfles the reguirements of Section 125.3
of Business and Professions Code and therefore was admitted into
evidence.

ATITIT

Respondent maxes a series of arguments asserting that,

1f Business and Professions Code section 125.3 is applied as

written, it will amount %to a deprivation of his constitutional
rights.

10



The Administrative Law Judge lacks 3urlsdlct10ﬂ to rule
on thiz argument. Article III, section 2.5 of the Calil fornia
Constitution prohibits adnxrlet*atlve agencxes from declaring
statutes unconstitutional or from refusing to enforce statutes on
constitutional grounds unless an appellate court has made a
determination of unconstitutionality. No appellates court has
ruled Business and Professions Code section 125.3 1llsgal cr
unconstitutional. Thus, respondanit’s constitutional arguments
are rejected.

XIV
Respondent argues that the Medical Board is not
entitled to recovery of costs because the investigaticn and
enforcement for which cogt recsvery is scught, and the filing of

the Accusation against respondent, cccurrad prior to the date
that the Board adcpted a pollcy to seek recovary of such costs,
and that recovery of such ccsis is, therefore, in the nature of
an ex post facto application of the Mzdical Board’s policy which
is illegal and unenforceable. This argument is also without -
merit in that ex post facto clauses apply only to acts which are
the subject of criminal prosscution. Thoy do not apply to civil
or administrative proceedings. Garyv v. State Bar (1988) 44
Cal.3d 820, 827-828; Greenbaum v. State Bar (19287) 43 Cal.3d 543,
550.

AV e
Respondant asserts that ‘n order for ~‘hea ed'cal Board
to deprive him of his property in
process of law, Business and Prols
be read in harmony with Govarnmen e
Government Cocde section 11514 (a) unires 10 days notice if a
party intends to introduce evidsnce by way of aahldaVlt. In this
case, Exhibit 3 was offered for the first time on Monday morning,
Deacember 1i, 1994, the first day of the hearing, and therefore,
failed to satisfy the notice voquernent of this statute.
Therefore, respondent argues that Exhibit 3 "shall be given only
the same effect as other hearsay ev1denca" and the Administrative
Law Judge cannot make a finding pased upon hearsay alone.
(Government Code section 1i512(c))

a
ionz Code section *23.3 must
d section l’Slé(a).

Buzinecs and Professions Code saction 125.3(c)
specifically makes such evidence admissible in these proceedlngs.
Specific statutory enactments take pr ecadence over general

statutory enactments. Governmentc Ccode section 11514 does not
operate to overrule Sectlon 1295.3.

/
/
/
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XV1I

Respondent aszerts that the doctrine of laches bars the
recovery of costs by the Medical Board because ¢f unreasonable
delay in prosec utwng this cass.

It is well established that statutes of limitation
barring civil actiOns do not apply to disciplinary proceedings of
a state administrative agency, and there is no specific time
limitation unless set by statute for a particular proceeding.
Bernd v. Eu (1979) 100 Cal.app.2?d 311, 515, 181 CR 58, 60. In
order for the doctrine of laches to be applicable, respondent
must establish that the administrative procesding has not besn
diligently preosecuted, or there has been preaccusation delay and
the licensese has been prejudiced.

In the instant case, respondent self-reportsd his
misconduct in April 19%2. The Accusaticn was not filed until two
years later. The Medical Board’s investigator delaved the
investigatieon against respondent bacause of the civil action
filed by 4. The reguest for cests was net made in the
original Accusation Put in a First Supplemental Accusation filed

on Qctober 28, 1994, However, Business dnd Preofessions Code
section 125.3 was enacted in 1992 and becamé effective January I,
19¢92. Even if the Medical Boaxd had diligently prosecuted this

case, it is unlikely that it would have filed the Accusatlon |
prior to the time that the statute became eff ective. Respondent
failed to estaklish that he was prajudiced as a result of the
delay in prosecuting this case.

XVIT
Respondent argues that the Medical Ecard should not be
allowed to recover costs because inadeguate, unreliable
documentaticon has keen offersd in support of its reguest.

It has been consistently held that the mcst useful
s;artﬂng point for determining the amount of a reasonable fee is
the number oSf hours reasonably expended on the litigation
multiplied by a reasonaple hourly rate. Henslev v. Ecksrhart
(1983) 461 U.S. 424, 102 S. Ct., 1933; Nightingale v. Hvundai
Motor America (19294) 31 Cal.App-4th 99; Department of
Transoortation v. Yuki (1995) 31 Cal.App.4th 1754, In Hensley,
supra, the Court specifically stated: "The party seeking an award
of fees should subnit evidance supporting the hours worked and
rates claimed. Where the dccumentation of hours 1s inadeguate,
the Court may reduce the award accordingly.”

/
/
/



In its investigation report (Exhibit 28) and written
closing argument, the Medical Board sets forth the course of the
investigation and litigation.

No documentatlion was provided regarding the tasks
performed, the amount of time spent performing the tasks or the
date upon which the tasks wzrzs performed by the investigator(s)
or attorneys in this case. Though complainanf seeks ccsts of
investigation for fiscal year 1994-95, Exhibit 28 provides no
information regarding the investigation beyond November 2, 1993.

Complainant offered no documentation to support the
need to have two DAGs presecuting this case. The Medical Board
also seeks costs for the time of a l.-:ga1 analyst withcut
explaining what this person does, what tasks were performed Dy
him/her or the dates upon which the tasks were performed during
this litigation. :

In addition, cecmplainant seceks $480.00 "court costs”
for which no explanation is providad.

Based upon the documentation prowvided, it is difficult
for the Administrative Law Judge to ascertain whether the costs
requesued are reasonable or whether tasks performed wersa _
excessive, unnecessary or redundant. T

Respondent szl te
Board and prov1qed the M Board’s investigater and
consultant with substanti v all of the infermation needed to
prosecute this case.

's4

This case . invelved four days cf hearing that averaged
six hours of hearing time per day. Conmnplainant called five
witnesses, including one rebuttal witnesses and offered 28
exhikits., Respondent’s only witness was himself, and he offered
13 exhibkbits. Respondent admitted his mlsconduvt. There were no
relevant factual issues in dlspu-v. The lssuss were not complex.
The evidence was straight forvward.

XXIT
Based upon Determination of Issues XVII, XVIII, XIX and

XX, the following costs are disallowed: $480.00 {court costs);
$6,650,.00 (70 hours for the services of DAG Meadows at the rate

of $95.00 per hour) ; $1,525.00 (30.50 hours for the services of
legal analyst at the rate of $50.00 per hour}; $1,276.3S {14.0

13



hours for the investigator at the rate of $91.17 per hour). In
addition, the remaining costs of investigation ang enforcement
are reduced as set forth in Attachment B, attached. hereto and
incorporated herein by reference. Baszed upen the, foregoing, the
Medical Board is entitlad *to recover the wosts of’investigation
and enforcement in the amount of $8,749762.

All legal arguments not speci

ifi addressad herein
are found to be without merit and therefci?/r

Sected.

ificate nunber 32732

Physician’s and =u vif
ls hereby revoked.

-
issued to respondent Robert A.

Raspondent. Ropert A. Farner shall pay investigation and
enforcement costs to the Medical Roard in the amount of
$8,749.,02. ’

Dated: March 30, 195 g -

foley PG
LER .“T0HKSON

J
trative Law Judge
cf Adninistrative Hearings
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ATTORNEY CENTRAL--OFRCE COPY
DANIEL E. LUNGREN, Attorncy Genesal & $e
of the State of California Ao o ek
T%QMASA% REII%\’ : A S DERY ALY J
g omey Qenera o
BARNO. 110000 PudfoS ™ =0
2101 Webster Strect, 12th Floor
Qakland, California 94612-3042
Telephone: (§10) 286-0980
Attorneys for Complainant
RBEFORE THE
DIVISION OF MEDICAL QUALTTY
MEDICAL BOARD QF CALIFORNIA
STATE OF CALIFORNIA

In the Matter of the Accusation Against: Ne. D-5581
ROBERT A. FARMER, M.D. OAH No. 9403141
€00 Nut Trce Road, & 330
Vacaville CA 95687 FIRST AMENBED ACCUSATION

Phystefan and Surgeon’s Livcase No. € 38732
Respondeat.

The complainant, DIXON ARNETT, charges and alleges as follaws:
1. He is the Bxecutiva Director of the Medical Board of California (“the
Board") and makes and files these charges and allegations solely in his officis! capacity

anc} not otherwise,

2. On or about July 16, 1979, the Board issued to ROBERT ARCHIR
FARMER, M.D. physician's and surgeon’s certificate number € 38732, This certificare
is paid and current with an expiration date of Qctober 31, 1994, On Qctober 30, 1987,

a prior accusation was filed against this certificate. On May 23, 1988, this prizt
accusation was dismissed after full hearing.
i

L
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STATUTES

3. Section 2001 of the Business and Professions Code! provides for the
existence of the Board.

4. Scetion 2003 provides for the existenca of the Division of Medical
Quality ("the Division") within the Board.

3. Scction 2004 pravides, inter alis, that the Division is responsible [or
the administration and hearing of disciplinary actions involvirg enforcement of the
Medieal Practice Act (scetion 2000 et seq.) and the carrying out of disciplinary action
appropriate ta findings made by a medical quality revicw committee, the Division, or
an administrative law judpe with respect to the quality of medical practice carried out
by physician and swigeon Heense holders.

6. Section 2018 awhorizes the Division to adopt such regulations as may
be necessary to enable it to vany inte effect the provisions of law relating to the

7. Sections 2220, 2234, and 2227 together provide that the Division shall
take disciplinary action against the holder of u physician’s and surgeon's certificate whe
is puilty of unprofessional conduct.

8. Section 2234 provides, in part, as follows:

"The Division of Medical Quality shall take action against any

licensee wha is charged with unprofessional onduct. In addition to other
provisions of this article, unprofessional conduct includes, but is not
himited to, the following:

(8) Violating or attempting to vialate, directly or indirectly,
ar assisting in or abetting the violation of, or conspiring ta violate, any
pravision of this chaptes,

(b) Gross nepligence.

{c) Repesated negligent acts.

1. All statutory references are te the Business and Professions Code unless
otherwise indicated.
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9. Scction 726 of the coda states that the comumistian of any act of
sexval abuse, misconduct, or refations with a patient which s substantially related o
the qualifications, functions or duties of the qccupation for which a license was issued®’
constitutes unprofessional conduct and grounds for disciplinury action for any person
Heensed by the Board.

10. Section 729 of the code states that any psychotherapist who engages

in sexval intercourse, oral copulation, or sexual contact with a patient is guilty of sexual
exploitation by a psychutherapist.
CODE OF ETHICS
11, The Principles of Medical Ethics With Annatations Especially
Applicable To Psychiatry, published by the American Psychiatric Association, state, in

WO e Oy W D W B e

j =
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pard, as fallows:

7

"While psychiatrists have the same goals as dlghysmxans, there are
dpemal ethical prablewms in psychiatric practice that differ in coloring and

egree from ethical problems in other branches of medical %acnce, gven
though the basic principles are the same." (FOREWORD, Paragraph 2).

Section 1, states, in pertinent part, as follows:

T
& & B

*SECTION 1

“A physicisn shall ke dedicated to providing
competent medical service with compassion and
respect for human dignity.

N5 s 5

| d
S

2. Section 1360 of Title 16 of the Catifornia Code of Regulations pravides, in

pertinent part, that
‘For the purposes of denial, suspension or révacation of a license,

certificate or permit pursnant to Division 1.3 {commencing with Scction 475) of the
code, a crime or act shall be considered to be substantially related ta the yualifications,
functivns or duties of a person holding & license, certificate or permit under the
Medicsat Practice Act if to a substantial degree it evidences presant or poteatial
unfitness of a person halding a license, certificate or permit to perform the functions
authorized by the license, certificate or permit in 2 manner consistent with the public
health, safety or welfare

N8R BEER
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1, The patient may place his/her trust in histher
psychiatrist knowing that the psychiatrist's ethics and professional
responsibilities preclude him/her gratifying hisher own needs by exploiting
the patient, The psychiatrist shall be gver vigilant about the impact that
hig/her conduct has upon the houndaries of the doetor/patignt
relationship, and thus upon the well being of the patient, These
requirements become particularly important because of the essentiall
private, highly personal, and sometimes intensely emotional nature of the
relationship established with the psychiatrist"

Section 2, states, in pertinent part, as follows:
“SECTION 2

“A physician shall deal honestly with patients
and colleagues, and strive 10 expose those
physicians deficient in character or competence,
or who engage in fraud or deception.

. ."1. The requirement that the physician conduct
himself/herself with propristy in his/her profession and in alt the actions
of his/her life is especially important in the case of the psychiatrist
beeause the patient tends to model histher hehavior after that of his/er
psychiatrist by identification. Further, the necessary intensity of the
treatment relationship may tend to activate sexual and other aeeds and
fantasics on the part of both patient and psg'chiatristhwhile weakening the
abjectivity necessary far contral.  Additionally, the inherent inequality in
the doctor-paticnt relationship may lead to exploitation of the patient.

Sexual activity with a current or former patient is unethical.”

FIRST CAUSE FOR DISCIPLINARY ACTION
12. Respondent is a psychiatrist in private practice. In Januwary 1990,
respondent undertook to eare for and treat patient KB, a female adult with a histary
of child sexual abuse, Respondant diagnosed Ms, B, as suffering from major
depression and he treated her with antidepressants amd "supportive and insight
psychatherapy.”
13. Ms. B. proved to be a diflicult patient for respondent to treat.  She

3. In this Accusation, initials are used to protect patients’ privacy. The patients’
actual names will be provided to respondent and/or his attorney upon receipt of an
appropriate discovery request.
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did not make progress despitc trials of several different antidepressant medications.
Ms. B. was huspitalized in 1990 and again eatly in 1991 for depression and suicidal
ideaion.

14. QOn or about Qctober 2, 1891, respondent permitted Ms. B. to
perform fellatio on him in bis office during a psychotherapy session®!

15. Qn thu evening of October 4, 1991 K.B. drank excessively and told
her family she had taken some pills. As a result, she was involuntarily hospitalized at
Solana Park Hospital in Fairfield on Qotober 3, 1991, According to the evalvating
psychiatrist at the haspital, her chief complaint upon admission was "I went to die."
During this hospitalization, s¢spondent was tvideatly on vacation, K.B. did not tell
 anyone at Solano Park Hospital abow the incidane of fellatio with respondent on
Qctober 1. K.B. discharged herself from the hospital against medical advice on
Qctaber 13, 1991 and was referred back to respondent for further treatment.

18 On or ahaut Qctober 29, 1991, K.B. sgain performed fellatio upen
respendeat in his office during her psychotherapy session,

17. Between Octaber 29 and December 4, 1983, KB. cancelled several
appointments with respondent.

18. On or about December 4, 1991, K.B, again performed fellatio upon
respondent in his office during her psychotherapy scssion.

19. K.B. was reluctant to see respondent after this and missed several
‘appaimmcms. Respondent telephoned KB, on several cccasions in January and
February 1992 to discuss thesa missed appointments. In February 1992, K.B.'s attorney
wrate respondent a letter staung that KB. no longer desired his professional services.

20. Respondent’s conduct, as set forth in paragraphs 14 through 19

4. Respondent asserts that Ms. B. initiated this sexual encounter. Ms. B. asserts
that respondent requested it For purposes of this disciplinary action, the question who
initiated the encounter is irrelevant.
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above constitutes unprofessional conduct in that these incidents constitute gross
negligente and repeated negligent acts in the treatment of a psychiatrit patient and,
therefore, cause exists for discipline under Business and Professions Cade sections 2234,
2234(a), 2234(b), and 2234 {c). Furthermore, this conduct constitutes sexual
misconduet and/or relations with & patient and sexuwal exploitation by & psychotherapist
in violation hath of state statutes and the psychiatrists’ pringciples of ethics and
therefore cause exists for disciplinary action purswant to Business and Protessions Coda

section 726 and section 2234 and due to violations of section 720,

SECOND CAUSE FOR_DISCIPLINARY ACTION

21 In or about the spring of 1987, respondent had a scaual relationship
with patient J.F-K. During the time that respondent was treating patient JF.-K. and
also engaging in & sexual relationship with her, respondent was also treating her
adolescent son, R.E. '

22. By enpaging in sexual zelations with patient JE-K, while she was his
patient, respondent violated section 726 (sexual misconduct) and therefore cavse for
disciplinary action exists.

TIRD CAUSE FOR DISCIPLINARY ACTION
23. The allegations of paragraph 21 ere incorporated herein as if fully

set farth.

24. Respondent’s conduct as alleged in paragraph 23 constitutes
unprofessionat conduct in that these allegations describe gross negligence and/ar
repeated negligent acts in relation to patient JF.-K, pursuant to sections 2234 (b) and
{c) and therefore alsa constitute cause for diseiplinary activn.

FOURTH CAUSE FOR DISCIPLINARY ACTION

23. The allegations «f paragraph 21 are incorparated herein as if fully

set forth.
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26. By engaging in a sexual relationship with patient LE-R. while at the
same time treating her adolescent san, patient R.F, respondent jeopardized the
patient-therapist relationship with patient R.F,, potentially threatening the value of
patient R.E\'s psychatherapy and his future relationships with ather therapists,

27. Respondent’s conduct as alleged in paragraphs 21 thraugh 26
constitutes unprofessional conduct in that these allegations describe gross neghigence
andfor repeated negligent acts with respect to patient RF. pursnant to sections 2234
(b) and {¢) and therefore also constitute cause for disciplinary action.

COST RECOVERY

28, Pursuant to seetion 1253 of the Code, the Board is authorized to
saek an award of its reasonable vosts of investigation and enforcement in this action.

28. Under Business and Professions Code section 125.3(d), when
requested, the administrative law judge shall make a proposed finding of the amount of
reasonable costs of investigation and prosecution of a case.

WHEREFORE, complainant requests that the Board held a hearing on
the matters hereinabave alleged and after that hearing issue an order suspending or
revoking physician’s and surgeon’s certificate Na, C 38732 issued to respondent Robert
A. Farmer, awarding the Board its rensonable costs of investigation and enforcement,
and taking such other and further action as is deemed just and praper.

DATED: December 14, 1994 -
BT
Executive Dirgotar
Medical Board of California
State of California
Complainant




